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VOLUME TWO, NUMBER ONE 


A S we begin Volume 2, there comes to 
mind some unkrown author’s quip: “Of all the sad words of tongue or pen, the 
saddest are Volume 1, Number 1.” No doubt there were a number of our readers 
and friends who shook their heads when we launched Volume 1 in this compara- 
tively new field and who doubted that we coyld live up to our promise that this 
magazine “will champion law” and not partisan issues, for “law is reason without 
passion and hence is preferable to any individual.” 


- 

Tuere is a certain amount of elation 
ior us in announcing Volume 2. For our part, we established the headquarters 
for an interchange of legal information. We studiously devoted ourselves to 
fostering a better understanding of the law throughout the past fifteen issues. 
Without the interest and the efforts of our authors, who contributed many excel- 
lent articles, Volume 1, Number 1 might have been for us “sad words of tongue 
or pen.” With the aid of these authors and the staff, this magazine has become 





recognized as a sounding board for all thinking labor men—in management and 
in the unions. j 
Now at the beginning of 1951, our staff 


is set, our readership is growing steadily and “Volume 2, Number 1” are glad 
words of tongue and pen. 
EDITORIAL STAFF: a ie ae 
Henry L. Stewart, Leo W. Hedel, 


Robert G. Palmer, V. M. O'’Hern, 
F. D. Check, M. J. Bach. 


BUSINESS MANAGER: . . 
George J. Zahringer. 


CIRCULATION MANAGER: 
M. S. Hixson. 


HE CCH Lasor Law Journat is published by Commerce Clearing House, Inc., 

to promote sound thinking on labor law problems. To this end the JouRNAL 
will contain a continuing survey of important legislative, administrative and judicial j 
developments and signed articles on subjects pertaining to legal problems in the 
labor field. The editorial policy will permit frank discussion of all relevant issues. 
Care will be exercised in checking the accuracy of the data published, but the 
views stated are those of the authors and not necessarily those of the publishers. 
On this basis contributions are invited. 





Subscription price: $6.00 per year—single copies, 50¢. 
The CCH Lasor LAw Journat is published monthly by Commerce Clearing House. 
Inc., 214 N. Michigan Ave., Chicago 1, Illinois. Entered as second-class matter 
March 9, 1950, at the Post Office at Chicago, Illinois, under the Act of March 3, 1879. 
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PAYROLLS* ON THE HOOF—The meat packing and related industries are among 
the biggest in the country. Millions of Americans make their living, one way or another, 
because of meat. From ranch or farm to the American dinner table, the production of 
meat employs farmers, ranchers, cowboys, transporters, specialists who kill, dress, trim, 
refrigerate, smoke, cure and cut the meat, and distributors and butchers. The railroads 
do a huge business every year transporting meat animals and meat products. The refrig- 
eration industry supplies the great demand for refrigerators in meat plants, stores, homes, 
restaurants, etc.—everywhere where meat is kept prior to being eaten. Meat animals are 
the largest source of farm income; not only are they valuable in themselves but by con- 
suming their share of the grain crops they help maintain a stable economy. 


Photograph by Josef Scaylea from A. Devaney, Inc., New York. 
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the Economy 





Consumers’ prices reached an all-time high in October, 
according to BLS. The index, on which 1935-1939 
equals 100, rose 0.6 per cent to a peak of 174.8, above 
the record set in 1948. 


Average hourly earnings in manufacturing rose in Oc- 
tober to $1.497; average weekly earnings were up to 
$61.98 as compared with $60.68 in the previous month, 
according to the Department of Labor. 


Seasonal factors affecting agricultural workers brought 
total November employment down to 63,512 million 
employed from the 63,704 million at work in October, 
the Department of Commerce reports. 


Initial claims for unemployment compensation aver- 
aged 186,000 for the first two weeks in November; 
October’s weekly average was 155,700, according to 
the Bureau of Employment Security. 


Although the number of strikes beginning in October 
—525—was the same as in September, the number of 
workers involved dropped to 180,000 against 275,000 in 
the previous month. 


Industrial production dropped slightly in storm-swept 
November, the Federal Reserve estimates. On an 
index with 1935-1939 as 100, total November produc- 
tion was 214 against October’s 215. 


The Federal Reserve reports manufacturers’ sales for 
October at 21,200 million dollars; the preceding month’s 
figure was 20,965 millions. Orders and inventories also 
rose. 


Wholesale prices reached new postwar peaks in No- 
vember, reports the Department of Labor. On an 
index with 1926 equal to 100, November’s figure was 
171.6 against 169.1 in October. 


Total retail sales continued a downward trend in Octo- 
ber, falling from 12,130 million dollars*in September 
to 11,760 millions, while inventories rose. 


Cash dividend payments reported in October were sub- 
stantially higher than a year ago. The Department of 
Commerce reports 489.4 millions disbursed against 465.8 
in October of 1949. 


Little change is reported in new construction for 
November—2.423 million dollars against 2.419 in Octo- 
ber. The figure, however, is 22 per cent above a year 
ago. 


In the week ending December 2, the Department of Com- 
merce reports 160 business failures as compared with 
221 in the week ending December 3, 1949. 
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Concerted Activities— 
Protected and Unprotected—Il 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


7.OR unions, union members and other 
employees, a common question is whether 
or not they may engage in “concerted” ac- 
tivities free of the risk that the employer 
may lawfully discharge or otherwise dis- 
cipline the participants. Needless to say, 
that which is a problem for these parties 
from one point of view becomes one for the 
employer from another: For the employer, 
the question is whether or not he will be 
punished, by means of a reinstatement and 
back-pay order, if he discharges or other- 
wise disciplines employees who have en- 
gaged in “concerted” activities. Rephrased, 
the question is whether given employee ac- 
tivities are “concerted,” and, further, whether 
such activities are protected against employer 
reprisal. 

For interstate employers and employees, 
this question can be answered only on the 
basis of the Taft-Hartley Act. But the de- 
gree of protection afforded by the Taft- 
Hartley Act, and the circumstances in which 
this protection is available under that act, 
can be understood only by reference to the 
Wagner Act and to the cases decided under 
that act. Reference to the Taft-Hartley Act 
and the cases decided thereunder is not 
enough. Hence the first installment of this 
article, carried in the December JouRNAL, 
dealt with the situation under the Wagner 
Act. In this installment, we explore the 
Taft-Hartley scheme of things and the rele- 
vant decisions handed down by the National 
Labor Relations Board and the courts since 
the enactment of the Taft-Hartley Act. 
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T-H Scheme of Things 


There can be no doubt that the Taft-Hart- 
ley Act was designed at least to maintain 
the qualifications which the National Labor 
Relations Board and the courts, operating 
under the Wagner Act, had placed on the 
right to engage in concerted activities. For 
one thing, a rule of statutory construction 
declares that whére a provision of existing 
law is preserved in subsequent, amendatory 
legislation, the construction of the provi- 
sion is likewise preserved, unless the sub- 
sequent legislation is shown to have been 
intended to amend the earlier construction. 
No such showing can be made in regard to 
the Taft-Hartley Act. In fact, Section 13 
of the act clearly suggests that the decisions 
limiting the right to engage in concerted 
activities should be maintained. This sec- 
tion provides, in part, that nothing in the 
act may be construed as affecting the “lim- 
itations or qualifications” which the NLRB 
and the courts had placed on the right to 
strike. One might wonder, however, why 
the Eightieth Congress did not set forth 
clearly the types of concerted activities which 
should be denied protection against employer 
reprisals. 


As a matter of fact, the House version 
had expressly denied protection to (1) con- 
certed activities which amounted to unfair 
labor practices, (2) unlawful concerted ac- 
tivities, and (3) violations of collective agree- 
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ments.’ This provision was deleted, according 
to the Conference Report on T-H, because 
it was felt that existing decisions made it 
unnecessary. “Moreover,” the Conference 
Report continues, “there was real concern 
that the inclusion of such a provision might 
have a limiting effect and make improper 
conduct not specifically mentioned subject 
to the protection of the Act.”’ 


Thus T-H was designed to preserve, not 
only the specific qualifications on the right 
to engage in concerted activities which had 
been created under the Wagner Act, but 
also the genera! principle that employees 
engaging in a concerted activity do not 
thereby always gain immunity from employer 
discipline or discharge. The House and 
Senate conferees also thought, apparently, 
that the Board would abandon, if it had not 
already done so, the distinction between ma- 
jor and minor acts of violence. Referring to 
the Scullin, Dyson and Thompson Products 
cases, discussed in the first installment of 
this article, the conferees said: “The reason- 
ing of these . . . decisions appears to have 
had the effect of overruling . . . decisions of 
the Board ... wherein the Board attempted 
to distinguish between what it considered 
as major crimes and minor crimes for the 
purpose of determining what employees were 
entitled to reinstatemeat.”* While one might 
conclude from this language that the NLRB 
ought no longer to order re-employment of 
employees discharged for participation in 
violence, no matter how minor, we shall see 
in the course of this article that the Board 
has continued the distinction. 


Perhaps the most interesting question at 
this point concerns the degree to which the 
Taft-Harley Act goes beyond the court and 
Board decisions under the Wagner Act in 
limiting the protection afforded employees 
engaging in concerted activities. As a starter, 
it is clear that the mere definition of union 
unfair labor practices itself occasions addi- 
tional limitations on the degree of protec- 
tion afforded under the Wagner Act, where 
there were no union unfair practices. “Ob- 
viously,” the Conference Report declares, 
“persons who engage in or support unfair 
labor practices will not enjoy immunity un- 
der the Act.”* But one of the difficulties 
raised by this statement is that unfair prac- 





tices under Section 8 (b) of the Taft-Hart- 
ley Act must be committed by unions or 
their agents; individual employees, acting 
as such, cannot commit unfair practices.* 
Where individual employees participate in 
activities which come within the category 
of union unfair practices, presumably they 
may be discharged or otherwise disciplined 
by their employer. (In view of Judge Walsh’s 
comprehensive review of “Union Unfair La- 
bor Practices,” in a recent issue of this 
JouRNAL,’ it is not necessary to deal in this 
article with the cases involving union unfair 
practices. Suffice it to say that where em- 
ployees engage or participate in unfair prac- 
tices, they open themselves up to retaliation 
by their employer.) Still open, however, is 
the category of action which would amount 
to an unfair practice if committed by a union 
or its agents, but which does not constitute 
an unfair practice because engaged in by 
individual employees on their own. True 
enough, one might argue, on the one hand, 
that where an individual employee acts on 
his own, he is not engaging in any concerted 
activity, so that he is entitled to no protec- 
tion against employer reprisal; and, on the 
other hand, that whenever employees act as 
a group, even without being organized into 
a formal union, they constitute themselves 
a “labor organization,” as that term is broadly 
defined in the act, so that they can commit 
a union unfair practice. In either case, then, 
the sanction of employer discipline would 
be upheld where the equivalent of union un- 
fair practices occurred. However, the Board 
has indicated another means of reaching the 
same result. In the Perry Norvell case," it 
advised the General Counsel to “distinguish 
between unprotected activities of employees 
on the one hand and unfair labor practices 
by labor organizations on the other.” The 
suggestion, of course, is that individual acts 
akin to those which amount to unfair prac- 
tices when committed by a union or its agents 
cannot be held privileged against employer 
reprisal, 


One other category, also discussed in the 
Perry Norvell case, should be noted. This 
is the category which is neither an unfair 
practice nor a protected concerted activity. 
As the Board has put it: “There is an area 
of employee activity, not precisely defined, 





1H. R. 3020, 80th Congress, ist Session, as 
passed by House. 

21 Legislative History of the Labor Manage- 
ment Relations Act, 1947, at pp. 542-544. 

3% Footnote 2. 

4 Footnote 2. 

5 Section 8 (b), defining union unfair prac- 
tices, starts with this language: ‘It shall 
be an unfair labor practice for a labor organi- 
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zation or its agents... ."" This language was 
construed as restricting Section 8 (b) violations 
to action by unions or their agents in /nter- 
national Longshoremen’s & Warehousemen’s 
Union (CIO), T9 NLRB 1487 (1948). 

®°1 Labor Law Journal 1095 (November, 1950). 

72 CCH Labor Law Reports (4th Ed.) { 8343, 
80 NLRB 225 (1948). 
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which, while not constituting unfair labor 
practices under Section 8 (b) of the Act, is 
nevertheless not protected by the Board 
when employees seek affirmative relief them- 
selves under Section 8 (a). . . . Although 
some employee conduct previously denom- 
inated as ‘unprotected’ has been made an 
unfair labor practice, . . . the doctrine that 
some conduct by employees may be unpro- 
tected, although not amounting to unfair 
labor practices, has retained its full vigor 
under the Labor Management Relations Act, 
1947.”* The outstanding example in this 
category is the strike in violation of a col- 
lective agreement. While not an unfair prac- 
tice, such a strike renders participants therein 
vulnerable to employer reprisal. Another 
example might be the peaceful picketing of 
homes of nonstriking employees. Unless such 
picketing could be held violative of Section 
8 (b) (1) (A), which outlaws union restraint 
or coercion of employees, it would not vio- 
late the act; yet it might, in accordance with 
the view of some state courts, be discour- 
aged by holding it an unprotected concerted 
activity. 


Limits on Concerted Activities 


In summary, it may be said that, like the 
Wagner Act, the Taft-Hartley Act recog- 
nizes and protects, to some degree, the right 
of employees to engage in concerted activi- 
ties for their mutual aid and protection. Un- 
like the Wagner Act, however, T-H expressly 
and by necessary implication establishes 
limitations on that right. These include all 
those created by the Board and the courts 
under the Wagner Act, and are expanded 
by the creation of union unfair practices. 
Employees who participate in union unfair 
practices lose the protection normally pro- 
vided those engaging in concerted activities; 
furthermore, employees who individually 
engage in activities which would be held 
“unfair” if such activities were the products 
of labor organizations or their agents, like- 
wise, in principle, forfeit their rights to the 
protection of the act. Presumably their em- 
ployers may discharge or otherwise discipline 
them, although, as we shall see, the Board’s 
practice sometimes departs from principle. 
Finally, as the Board has put it, there is a 
category of action, not yet completely de- 
fined, which falls between the category of 
protected concerted activity and the cate- 
gory of clearly unlawful union unfair prac- 
tices. Employees whose activities fall within 
this middle category also are vulnerable to dis- 
charge or other discipline by their employers. 


It remains now to consider the decisions 
on concerted activities handed down by the 
Board and the courts since the enactment 
of the Taft-Hartley Act. Many, perhaps 
most, of these decisions deal with fact sit- 
uations which arose prior to the enactment 
of the Taft-Hartley Act; but they should 
nevertheless, on the whole, suggest con- 
cretely the degree to which concerted activ- 
ities are protected by this statute. The cases 
have been grouped according to the types 
of concerted activities involved: (1) work 
stoppages; (2) strikes in violation of collec- 
tive agreements; (3) picket-line aggression; 
(4) consumer boycotts and blacklists; (5) 
petitions and slowdowns and refusals to 
cross picket lines; (6) miscellaneous activi- 
ties. Concerted activities amounting to union 
unfair practices within the meaning of Sec- 
tion 8 (b) of the act are not dealt with here 
as a special category, because, as mentioned 
earlier, the cases have been covered recently 
in another article. Suffice it to say that, 
as a general rule, employees engaging in 
such activities leave themselves vulnerable 
to employer retaliation. 


Cases Under T-H 


Work Stoppages——There is no more doubt 
under the Taft-Hartley Act than there was 
under the Wagner Act that the normal, 
peacefully conducted strike for a lawful ob- 
jective is a protected, concerted activity 
where it satisfies all the specific T-H re- 
quirements. Of course, if the strike is called 
in connection with the termination or mod- 
ification of an existing agreement, it must 
satisfy the sixty-day notice requirement of 
Section 8 (d); otherwise the strikers forfeit 
their employee status. But not only are 
clear-cut strikes protected by T-H as they 
were by the Wagner Act; the same is true 
of spontaneous work stoppages, in protest of 
wage or other grievances. Thus, the Court 
of Appeals for the Third Circuit, affirming 
the NLRB’s reasoning, has held that an em- 
ployer is guilty of an unfair practice in dis- 
charging the leaders of a group of nonunion 
employees who stopped work in order to 
register a wage protest. Said the court: 


“What occurred in this case was certainly 
a concerted activity which is expressly pro- 
tected by Section 7... . That the employees 
suddenly dropped their tools and insisted 
upon presenting their grievances during work- 
ing hours does not detract from the lawful- 
ness of their conduct. Certainly the statute 
would have protected them against inter- 
ference or coercion if instead of insisting 





5 Footnote 7. 
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upon immediate discussion of their demands 
they had then and there left the plant and 
formed a picket line outside. In fact, what 
the workmen did was more reasonable and 
less productive of loss to all concerned than 
an outright strike.” * 


On a generally similar set of facts, the 
Fifth Circuit also has held that the employer 
may not with impunity discharge those par- 
ticipating in the work stoppage. Apparently 
seeking to avail himself of the rule that an 
employer may discharge employees for a 
good reason, a bad reason or no reason at 
all, so long as he is not motivated by anti- 
union considerations, the employer in this 
case had argued that the discharges were 
not unlawful because they were the prod- 
uct of his anger, not of antiunion animus. 
In such circumstances, the court responded, 
the discharges do not violate Section 8 (a) 
(3) of the act; however, they do violate Sec- 
tion 8 (a) (1), and the Board is justified in 
ordering reinstatement with back pay. “While 
a discharge in caprice or anger is not in and 
of itself a violation of the Act,” the court 
pointed out, “if that caprice or anger arises 
out of, or may be reasonably attributed to, 
resentment against employees for pressing 
their rights under the act, the act specif- 
ically makes such discharges unfair labor 
Practices.” * 


The situation is the same where the griev- 
ance causing the work stoppage relates, not 
to wages, but to the discharge of fellow em- 
ployees—even though only a minority of 
employees engage in the work stoppage.” 
According to the NLRB, although an em- 
ployer has no duty to bargain generally with 
a minority of employees or their representa- 
tives, the act specifically provides in Section 
9 (a) that individuals or a minority have a 
right to present grievances; therefore, the 
employer has no right to discharge the lead- 
ers of a minority group simply because a 
work stoppage has been the device utilized 
to bring the grievance forcefully -to the at- 
tention of the employer.” 


On the other hand, the Board itself has 
ruled that the employer commits no unfair 
practice in discharging employees who walk 
out in protest of the demotion of a well 
liked foreman.” And, contrary to the Board, 
the Court of Appeals for the Third Circuit 
has held that the employer is justified in 
refusing to reinstate strikers, where the re- 
fusal is caused by objections of other em- 
ployees, even though these other employees 
mistakenly believed that the strikers refused 
reinstatement had been guilty of violence.” 
The Board continues to hold that strikers 
may not be discharged simply because they 
have failed to abide by the notice requirements 
of such legislation as the War: Labor Dis- 
putes Act and comparable state legislation.” 


Strikes in Violation of Collective Agree- 
ments.—The NLRB had held, under the Wag- 
ner Act, that employees who struck in vio- 
lation of their collective agreement, forfeited 
their right to the protection of the act. This 
rule has been maintained and even extended, 
in decisions handed down since the enact- 
ment of the Taft-Hartley Act. In the Na- 
tional Electric case,” the Board held that 
protection was forfeited, where the strike 
violated a no-strike clause, even though un- 
fair practices by the employer were the 
ultimate cause of the strike. Since the act 
itself provides a remedy for employer unfair 
practices, declared a majority of the Board, 
employees operating under a no-strike clause 
should utilize the peaceable processes of the 
act; they should not resort to the industrial 
warfare which the act is designed to elim- 
inate. “No convincing argument has been 
made,” the majority said, “as to how it would 
effectuate the expressed purposes of the Act 
to regard this employer’s unfair labor prac- 
tice as a sufficient justification for overrid- 
ing the salutary objective of a ‘no-strike’ 
clause.” In conclusion, the Board declared 
that “in our opinion, ... the purposes of the 
Act can best be effectuated by requiring 
employees to honor their ‘no-strike’ com- 


(Continued on page 67) 





* NLRB v. Kennametal, Inc., 18 LABOR CASES 
f_ 65,817 (1950). 

” Gullett Gin Company v. NLRB, 17 LABOR 
CASES { 65,570 (1950). 

11 Ozark Hardwood Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,423, 91 NLRB, No. 
224 (1950); Augusta Chemical Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8864, 83 NLRB 
53 (1949); Globe Wireless Ltd., 2 CCH Labor 
Law Reports (4th Ed.) { 9780, 88 NLRB, No. 211 
(1950). 

2 Agar Packing & Provision Corporation, 2 
CCH Labor Law Reports (4th Ed.) { 8726, 81 
NLRB 1262 (1949); Olin Industries, 2 CCH Labor 
Law Reports (4th Ed.) { 8105, 79 NLRB 455 
(1948). 
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183 Fontaine Converting Works, 77 NLRB 1386 
(1948); compare Container Manufacturing Com- 
pany, 75 NLRB 1082 (1947). 

4 NLRB v. Spiewak, 17 LABOR CASES {65,600 
(1950). 

% Ff. A. Laboratories, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 8422, 80 NLRB 625 (1948). 

1% 2 CCH Labor Law Reports (4th Ed.) { 8418, 
80 NLRB 995 (1948). See, generally, Stockham 
Pipe Fittings Company, 2 CCH Labor Law 
Reports (4th Ed.) { 9054, 84 NLRB 629 (1949); 
Granite City Steel Company, 2 CCH Labor Law 
Reports (4th Ed.) { 9517, 87 NLRB, No. 122 
(1949). 
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Mandatory Injunctions 


and the NLRB 


By FRANK H. BLUMENTHAL 


THE AUTHOR, AN NiRB STAFF MEMBER, REVIEWS THREE YEARS’ 
EXPERIENCE WITH SECTION 10 (1) OF THE TAFT-HARTLEY LAW SO 


THE READER MAY JUDGE 


The views expressed in this article 
are those of the author and. are not 
to be attributed to the NLRB. 


co Labor Management Relations (Taft- 
Hartley) Act provides, in Section 10 (1), 
that whenever the NLRB regional repre- 
sentative, after investigation of a charge al- 
leging a violation of Section 8(b) (4) (A), 
(B) or (C), determines that the charge has 
sufficient merit to warrant issuing a com- 
plaint thereon, he must petition the ap- 
propriate United States District Court for 
injunctive relief pending the final adjudi- 
cation of the Board with respect thereto. 
Broadly speaking, these portions of Section 
8 (b) (4) proscribe secondary strikes and 
boycotts and also strikes or boycotts seek- 
ing to force an employer to disregard his 
obligation to recognize a certified union. 
Injunction petitions in proceedings under 
Section 8 (b) (4) (D), the jurisdictional 
dispute provision, are optional with the 
Board representative. 

It is the purpose of this article to present 
all available essential data on the injunction 
proceedings brought by the Board staff 
under Section 10 (1) in the three years fol- 
lowing the effective date of the Taft-Hartley 
Act (August 22, 1947), so that readers may 
make their own analyses of the effectiveness 
and desirability of the injunction weapon 


Mandatory Injunctions 


ITS EFFECTIVENESS AND DESIRABILITY 


placed in the hands of the government in 
this type of labor controversy. Table I, ac- 
companying this article, lists all cases in 
which the Board has rendered, or is about 
to render, decisions and orders sustaining 
or dismissing the complaints issued by the 
General Counsel’ under Section 8 (b) (4); 
indicates the nature of the courts’ and the 
trial examiners’ disposition of these pro- 
ceedings; and gives the dates on which the 
charges and injunction petitions were filed 
and when the courts, the examiners and the 
Board rendered their decisions or other ac- 
tion. Table II gives available data in those 
cases which were filed and acted upon by 
the courts but settled or otherwise closed 
without resort to Board adjudication, while 
Table IilI lists cases made the subject of 
injunction petitions but passed upon by 
neither the courts nor the Board. For con- 
venience, and because cases against unions 
are most commonly referred to by the name 
of the charging company, the names of the 
respondent unions have been omitted en- 
tirely from the tables. 


Statistics of Three-Year Period 


Statistics of cases brought under Section 
8 (b) (4) in the three-year period from 
August 22, 1947, thru August 31, 1950, show 
that some 1,049 charges of violation of this 
section were filed with the Board’s regional 
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The tabulations referred to in the text 
appear as follows: Table 1 on page 
10, Table 2 on page 20, Table 3 
on page 22. 





offices.’ Excluding 222 cases brought under 
subsection (D)—the jurisdictional dispute 
provision which when taken in conjunction 
with the last sentence of Section 10 (1) does 
not require resort to injunction proceedings 
upon determination that a complaint should 
issue—this leaves 827 charges. Of these 827, 
only 113 had been made the subject of man- 
datory injunction proceedings by September 
1, 1950. Actually there were only seventy- 
two petitions for injunctive relief, since some 
of the charges were consolidated for the 
purpose of issuing complaints and filing in- 
junction petitions. The remaining 714 charges 
either were withdrawn by the charging 
parties, resulted in settlement proceedings, 
were dismissed by the regional offices as 
being without merit, or were still being 
studied or held in abeyance by those offices 
on September 1, 1950.’ 


Before turning to a description of Tables 
I, II and III, it should be briefly noted that 
the courts, in mandatory injunction cases 
brought under Section 10 (1), have largely 
followed the principle that the actual com- 
mission of the alleged unfair labor practices 
need not be established before the court, 
but only “a showing of a prima facie case 
for equitable relief” need be made.’ Corol- 
lary to this principle is the one in which, in 
such a proceeding, the district court “does 
not decide which litigant is ultimately to 
prevail.”* Apart from the criterion thus laid 
down as to the quantum of proof required, 
the courts have considered that the granting 
of injunctive relief is discretionary with 
them, and they may deny relief where, for 


example, the alleged unfair labor practices 
have apparently ceased and no longer con- 
stitute a threat to the status quo.’ Other 
courts, without adjudicating the proceeding, 
have retained the cases on their respective 
dockets in case the alleged acts be resumed. 

The Board has rendered decisions and/or 
orders in forty proceedings involving alleged 
violations of Section 8 (b) (4), exclusive of 
consent decrees. In fourteen of these cases,° 
we find that the court issued restraining 
orders or injunctions against the conduct 
complained of and the Board subsequently 
sustained the complaint in full. In two more 
proceedings resulting in injunction ‘orders,’ 
the Board sustained parts of the complaint 
and dismissed other parts thereof. As to the’ 
ten remaining cases in which the court 
granted injunctive relief, the Board found 
no violation of the act in seven*® and dis- 
missed the other three because it decided 
not to assert jurisdiction over the respective 
employers.” 

Turning to those fourteen cases listed in 
Table 1 wherein the courts for one reason 
or another withheld injunctive relief, it ap- 
pears that in seven of these the courts denied 
injunctions, while in the remaining seven they 
retained the cases on their dockets without 
passing on the issues, usually because of the 
discontinuance of the alleged unfair labor 
practices. Among the first group of seven, 
the Board agreed with the court in one”™ 
that there was no violation of the act but 
rested its decision on a different ground; 
dismissed one” for want of jurisdiction; 
sustained the complaint in full in two cases ” 
and in part in the remaining three.” With 
respect to the seven cases not adjudicated by 
the courts, the Board found violations of 
Section 8 (b) (4) in one™ and no violations 
in four,” and dismissed the remaining two 
on jurisdictional grounds.” 





-1 During this period unions or individuals filed 
some 11,834 charges against employers, while 
employers, unions or individuals filed 3,458 


charges (including those involving Section 8 (b) ° 


(4)) against unions. Up to September 1, 1950, 
the General Counsel had issued complaints 
against employers covering 1,190 of these cases, 
and 407 against unions. 

2 Some seventy-seven charges were thus pend- 
ing on that date. 

%Compare Douds v. Local 294, International 
Brotherhood of Teamsters (Conway’s Express), 
13 LABOR CASES { 64,214, 75 F. Supp. 414 (DC 
N. Y., 1948); Shore v. Building and Construction 
Council (Petredis & Fryer), 16 LABOR CASES 
{ 65,035, 173 F. (2d) 678 (CA-3, 1949). See, 
also, Fourteenth Annual Report of the NLRB, 
pp. 138-142 and Thirteenth Annual Report of the 
NLRB, pp. 86-89. 

* Douwds v. Local 294, International Brother- 
hood of Teamsters (Conway’s Express), footnote 
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3; Styles v. Local 74, United Brotherhood of 
Carpenters & Joiners of America (Watson’s 
Specialty Store), 13 LABOR CASES { 64,093, 74 
F. Supp. 499 (DC Tenn., 1947). 

5 Douds v. Wine, Liquor & Distillery Workers 
Union (Schenley), 13 LABOR CASES { 64,186, 75 
F. Supp. 184 (DCN. Y., 1948). 

* Table I, Cases 4, 5, 6, 8, 10, 12, 14, 15, 25, 
32 and 35 ‘contested cases); Cases 22, 34 and 42 
(no exceptions filed to intermediate report). 

™ Table I, Cases 11 and 27. 

®* Table I, Cases 2, 3, 7, 13, 19, 29 and 40. 

* Table I, Cases 18, 20 and 36. 

%” Table I, Case 31. 

1 Table I, Case 38. 

12 Table I, Cases 1 and 37. 

1% Table I, Cases 9, 17 and 30. 

1% Table I, Case 21. 

% Table I, Cases 16, 23, 33 and 41. 

% Table I, Cases 24 and 28. 
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Board and Courts in Agreement 


In .recapitulation, it appears that in those 
cases wherein the Board asserted jurisdic- 
tion and the courts expressly passed on the 
petition for injunctive relief, the Board and 
the courts agreed in full in fifteen cases and 
in part in five, but disagreed in nine cases. 
However, these figures should not be taken 
as a measure of “agreement” or “disagree- 
ment,” since the courts ordinarily do not 
consider it their function to adjudge the 
merits of the complaint in the same way that 
the Board does. Thus, in several cases the 
Board found, upon full and detailed consid- 
eration of the entire proceeding, that the 
complaint was meritorious only in some re- 
spects, whereas the courts had dealt with 
the alleged violations as one single package 
and kence did not attempt to single out 
particular portions of the conduct involved 
as subject to restraint, to the exclusion of 
the remaining conduct. And in other cases 
the courts were primarily concerned with the 
current need for injunctive relief or with 
the impact of the alleged violations upon in- 
terstate commerce. 


There are sixteen additional cases, listed 
in Table II, in which the courts granted or 
denied injunctive relief but which never 
reached the Board because of settlement, 
withdrawal of the charges or other similar 
action. Restraining orders or injunctions 
were granted in twelve of these cases. Table 
III shows that in thirteen more proceed- 
ings the Board’s regional representative filed 
injunction petitions but no court action re- 
sulted other than, in. a few instances, the 
retention of the case on the docket because 
the alleged unlawful conduct had ceased, 
and subsequently the cases were likewise 
settled or closed without hearing. 

A perusal of Table I shows that in the 
greater number of cases (thirty-one out of 
forty-eight), a month or more was required 
to investigate thoroughly the charges of 
Section 8 (b) (4) violation, and compile the 
necessary evidence before an injunction peti- 
tion could be filed. In fourteen other cases, 
between ten and thirty days were required; 
while in three cases (Schenley, Oppenheim 
Collins and Todd-Johnson Drydocks), because 
of the urgency of the situation, the inves- 
tigation was accelerated and the injunction 
petition filed within three, six and nine days, 


respectively, of the docketing of the origina. 
charges. Among the cases listed in Tables 
II and III, none of which reached the Board 
for adjudication on their merits, approxi- 
mately the same pattern is found: sixteen of 
the twenty-nine cases were under investiga- 
tion over a month, eight between ten and 
thirty days, and five (Table II, Cases No. 
1, 3, 14, 16; Table III, Case No. 13) took 
ten days or less. 


In further pursuing the subject of time 
elements in Section 8 (b) (4) cases, we find 
that the period between the filing of the in- 
junction petition and the rendering of the 
intermediate report by the Board’s trial ex- 
aminer was most often between three and six 
months. Twenty-one of the first forty-three 
cases listed in Table I™ fall into this cate- 
gory. Twelve other cases required more 
than six months, while on the other hand 
the examiner in eleven cases rendered his 
report within the three-month period follow- 
ing the institution of the court proceedings. 


We also find, again considering Table I, 
that the time interval between the inter- 
mediate report and the Board’s decision was 
between three and six months in ten cases, 
between six and twelve months in twenty-one 
cases, and over a year in three cases. ® This 
seemingly long period is usually required to 
permit the parties to file briefs and other 
documents and the Board members and 
their assistants to examine and weigh the 
issues, often of, first impression. In five 
cases, less than three months were required 
to render final action: four of these repre- 
sented formal Board orders adopting the 
examiner’s recommendations because no -ex- 
ceptions had been filed thereto, while in the 
fifth case (No. 38) the Board agreed with 
the examiner that it should not assert jur- 
isdiction over the employer involved. 


The time interval between the court decision, 
whether granting, denying or postponing in- 
junctive relief, and the final adjudication of 
the dispute involved by the Board itself, is 
given for each case in the last column of 
Table I. 


It may be that some of the time required 
for a Board decision could be saved if the 
parties in Section 8 (b) (4) proceedings saw 
fit to enter into stipulations setting forth an 
agreed statement of facts, and also waiving 
their right to a hearing before an examiner 

(Text continued on page 21) 





™ Not including Cases Nos. 44 through 48, in 
which intermediate reports have not yet been 
issued, and also excluding Case No. 36, a Sec- 
tion 8 (b) (4) (D) and 10 (k) proceeding for 
determination of (jurisdictional) dispute prior 
to the issuance of a complaint. 


Mandatory Injunctions 





% Two of these were the unusually complex 
cases of Conway’s Express and Montgomery 
Ward, handled as one consolidated proceeding; 
in the third case, Pettus-Banister, the Board 
first remanded the case to the examiner for the 
preparation of a supplemental report. 
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Table II: Cases in which court granted or denied injunctive 
relief but Board did not rule on merits 
Section of act; 
Name of date of original 
company charge ; date of Court action, 
and case injunction date and Disposition 
No. number petition citation of case 
1. Trailerships 8 (b) (4) (A); Restraining order, | Settled by stipulation; charge 
(Cargill, Inc.), Sept. 24, 1947; Oct. 2, 1947 withdrawn, Oct. 23, 1947 
(2-CC-4, 7) Oct. 2, 1947 
2. Project Engi- 8 (b) (4) (A); Injunction denied, | Compliance with examiner’s 
neering Nov. 7, 11, ; Jan. 26, 1948 finding of no Section 8 (b) 
Company, Dec. 2, 1947 (75 F. Supp. 672)| (4) (A) violation 
(2-CC- 16, 18) 
3. American 8 (b) (4) (C) Restraining order, | Charge withdrawn upon set- 
Broadcasting and : Aug. 9, 1948 tlement, and injunction lifted, 
ompany, Aug. 6, 1948; June 21, 1949 
(2-CC-59, Aug. 9, 1948 
2-CD-18) 
4. Steele, 8 (b) (4) (A) Restraining order | Charge withdrawn upon set- 
(17-CC-2) and (B); upon consent, tlement of dispute, Jan. 12, 
May 18, 1948; July 9, 1948; 1949 
July 3, 1948 dissolved and 
injunction 
denied, 
Nov. 6, 1948 
(15 Lapor 
CASES J 64,836) 
5. Philan, Inc., 8 (b), (4) (A) Consent injunction, | Consent decree by Board, Nov. 
(2-CC-50, 51) d (B); Oct. 15, 1948 23, 1948 
pe 7, 1948 ; 
Oct. 7, 1948 
6. Union Oil 8 (b) (4) (A); Injunction granted, | Adjusted by settlement agree- 
Company, Sept. 28, 1948; Oct. 27, 1 ment and charge withdrawn, 
(20-CC-30) Oct. 12, 1948 Feb. 7, 1949 
7. Gadsden 8 (b) (4) A); Motion to dismiss | Charge withdrawn, June 7, 1949 
Heating Sept. 8, 1948; denied, 
Company, Oct. 27, 1948 Jan. 7, 1949; 
(10-CC-15) carried on 
docket * 
8. Federated 8 (b) (4) (C); Injunction granted, | Consent decree by Board, Mar. 
Purchaser, Nov. 26, 1948; Feb. 3, 1949 16, 1949 
(2-CC-73, 74) Jan. 14, 1949 
9. Montoya 8 (b) (4) (A); Injunction granted,| Charge withdrawn, July 29, 
Trading Mar. 1, 1949; May 25, 1949 1949, upon liquidation of 
Company, May 9, "1949 (16 Lazor charging party’s business 
(2-CC-89) Cases { 65,175) 
10. Goodwin, 8 (b) (4) (D); Injunction granted,|Charge withdrawn upon ad- 
(20-CD-5) Jan. 20, 1949; Sept. 30, 1949 justment of dispute, Feb, 23, 
July 19, 1949 (86 F. Supp. 1950 
542) 
1 Because alleged violations had ceased and 
there was no current need for injunctive relief. 
20 January, 1951 ©@ Labor Law Journal 




















Section of act; 








Name of date of original 
company charge ; date of Court action, 
and case injunction date and Disposition 

No. number petition citation of case 

ll. ABKD 8 (b) (4) (C); Injunction denied, |Charge withdrawn upon set- 
Products July 8, 1949; Aug. 14, 1949 tlement of dispute, Aug. 25, 
Company, July 20, 1949 (86 F. Supp. 1949 
(2-CC-104) 542) 

12. Matson 8 (p) (4) (A); Restraining order, | Settled, charge withdrawn and 
Nevigating Aug. 22, 1949; Sept. 6, 1949 injunction lifted, Dec. 12, 
Company, Sept. 6, 1949 1949 
(20-CC-43, 44) 

13. Wilbert 8 (b) (4) (C); Injunction granted, | Consent decree by Board, Nov. 
Stowe sod July 19, 1949; Aug. 17, 1949 30, 1949 

mpany, Aug. 5, 1949 (85 F. Supp. 
CC-107) 473) 


14. Waterman 


8 (b) (4) (A); 





Restraining order, 


Charge withdrawn upon settle- 


Steamship Nov. 17, 1949; Nov. 19, 1949 ment and restraining order 
Company, Nov. 19, 1949 lifted, Nov. 23, 1949 
(39-CC-7) 
15. Rabinowe,Inc., |8 (b) (4) (A) Injunction denied, | Issuance of complaint recon- 
(2-CC-138) and (B); May 16, 1950 sidered and charge dismissed 
Feb. 23, ‘1950; 
Apr. 12, 1950 
16. Pittsburgh 8 (b) (4) (A); Restraining order, | Charge withdrawn upon settle- 
Press May 17,-1950; May 19, 1950 ment, June 9, 1950 
Company, May 19, 1950 
(6-CC-44) 











(Continued from page 9) 

or the Board and to the preparation of an 
intermediate report. This device was utilized 
in two recent cases involving other sections 
of the act.” Also interesting in this con- 
nection is the action of the Board in issuing 
a summary order™ dismissing a Section 8 
(b) (4) (A) complaint on November 16, 
1949, pending the preparation and issuance 
of a full opinion, because a court injunction 
issued pursuant to Section 10 (1) was due 
to expire on November 19. The full opinion 
was issued on December 16.” 


Conclusions 


To gain proper insight into the true effects 
of the injunction procedure provided by Sec- 
tion 10 (1) of Taft-Hartley, it would be 


necessary to explore the history of at least 
several of the outstanding cases to determine 
the consequences.of the court’s injunction, 
or even the mere filing of the petition, upon 
those unions subsequently absolved by the 
Board. Such a study is certainly outside the 
limited scope of this article. Apart from 
this, it may perhaps ke too early to properly 
evaluate the effects of Section 10 (1) upon 
administrative regulation in the field of labor 
law. This is in spite of the apparent fact 
that, in the past year or so, a fewer number 
of the Board’s petitions filed in the courts 
have resulted in injunctions, either because 
of an increasing number of settlement agree- 
ments. and adjustments, or because of the 
unions’ undertaking to cease their alleged 
unlawful conduct pending Board adjudication. 

[The End] 





1” J. I. Case Company, 87 NLRB, No. 692; Pen 
and Pencil Workers, Union Local 19593, AFL, 
91 NLRB, No. 155. In at least one Section 8 
(b) (4) case (Project Engineering Company, 75 
F. Supp. 672), the intermediate report was by 
stipulation rendered on the same record as that 
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developed during the court injunction pro- 
ceedings. 
2» Lumber and Sawmill Workers Union (Santa 
Ana Lumber Company), 87 NLRB 937. 
2 Footnote 20. 





Table III: Cases closed without adjudication 
by either court or 











Name of Section of act; 

company date of Date of 

and case original injunction Disposition 
No. number charge petition of case 

1. Jackson 8 (b) (4) (A) Oct. 8, 1947 Withdrawn Dec. 2, 1947; em- 
Construction and (B); ployer ceased operations 
Company, Sept. 2, 1947 
(9-CC-2) 

2. Commercial 8 (b) (4) (A); Mar. 17, 1948 Withdrawn upon settlement 
Cable Company, Jan. 5, 1 agreement, Sept. 21, 1948 
(2-CC-30) 

3. Sterling Die 8 (b) (4) (A); Aug. 25, 1948; Dismissed pursuant to com- 
Casting May 10, 1948 retained on pliance stipulation, April 1, 
Company, docket * 1949 
(2-CC-44) 


4. Bennenuti & 8 (b) (4) (A) May 19, 1949; Some charges withdrawn; dis- 
Sons and Jarvis and (B); retained on missed Oct. 31, 1949, upon 
Company, Dec. 3, 1948 docket * compliance with settlement 
(1-CC-22, 23, agreement 
28 through 33, 

35 through 38) 

5. Camlin 8 (b) (4) (A); June 7, 1949 Withdrawn upon settlement 
Company, May 11, 1949 agreement, Oct. 24, 1949 
(8-CC-7) 


Litman Motor 


8 (b) (4) (A); 


June 15, 1949; 


Withdrawn upon settlement 


Freight May 26, 1949 continued agreement, Oct. 24, 1949 
Company, indefinitely 
(9-CC-23) 

7. Keystone 8 (b) (4) (A); July 25, 1949 Withdrawn upon settlement 
Manufacturing June 13, 28, agreement, Noy. 14, 1949 
Company, 1949 
(1- CC-44, 45) 

&. Valley Concrete |8 (b) (4) (A) Oct. 26, 1949 Charge withdrawn, Feb. 13, 
Company, and (B) ; 1950? 

(36-CC-8) Sept. 16, 1949 

9. Blanchard 8 (b) (4) (A) May 12, 1950 Withdrawn upon settlement 
Lumber d (B) ; agreement, May 19, 1950 
Company, Tam 25, 1950 
(21-CC-89) 

10. A and A 8 (b) (4) (A); May 12, 1950 Withdrawn upon adjustment 
Electric Apr. 7, 1950 outside Board, June 22, 1950 
Company, 

(18-CC-9) 
11. Purity Stores, |8 (b) (4) (A); May 2, 1950 Discontinued upon entry of 


Ltd., 
(20-CC-60) 





Apr. 20, 1950 








consent decree in court of 
appeals, July 17, 1950 








2 Withdrawn when Board declined to assert 
jurisdiction in representation proceeding (88 
NLRB, No. 116). 


1 Because alleged unfair labor practices had 
been discontinued. 
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Name of Section of act; 
company date of Date of 
. and case original injunction Disposition 
No. number charge petition of case 
12. Drake Process, |\8 (b) (4) (A); Aug. 22, 1950 Discontinued upon adjustment 
Inc., Apr. 7, 1950 and withdrawal of charge, 
(13-CC-27) Sept. 26, 1950 
13. Airport Package |8 (b) (4) (C) ; Aug. 25, 1950; Consent decree, Sept. 25, 1950 
Service, Inc., Aug. 15, 1950 continued by 
(2-CC-165) agreement 





MILITARY LEAVE POLICIES AND EMPLOYEE BENEFIT PLANS 





To EFFECTS of military leave on 
employee benefit plans are receiving 
close attention in most of the 180 com- 
panies surveyed on this point by the 
National Industrial Conference Board. 


Time in uniform will count in deter- 
mining length of service required for 
pension eligibility with over nine out of 
ten cooperators. The current survey 
shows that financing of employee pen- 
sion credits for time in .service “de- 
pends to a large extent on whether the 
plan is contributory or noncontribu- 


‘ tory.” If contributory, three out of four 


companies state that they are suspend- 
ing all payments. No further funding 
is made until the employee returns. In 
the noncontributory pension plans, three 
out of four companies will make con- 
tributions for the employee while he is 
in service, or upon his return. The re- 
maining companies will simply suspend 
contributions while the employee is in 
service. 


Group life insurance plans were found 
in effect in 169 of the cooperating 
companies. Of these, 127 are of the 
contributory type and forty-two are 
noncontributory. Only ten per cent of 
the contributory group life insurance 
plans will continue in effect, provided 
the employee makes his contributions 
and the insurance carrier continues to 
permit coverage at existing rates. Of 
the 149 companies canceling the group 
life coverage for employees entering 
military service, seveniy per cent do so 
within thirty-one days. Cancellations 
after sixty, ninety or 120 days are about 





equally divided among the remaining 
thirty per cent of cooperators. Thirteen 
of the twenty companies continuing group 
life coverage have the contributory type. 
In eight of these thirteen, however, the 
employer will take over the total cost 
of the premiums after the employee 
leaves. 


Slighty less than one out of five com- 
panies canceling group life coverage 
are planning to contribute to the em- 
ployee’s National Service Life Insur- 
ance premiums. Of the twenty-seven 
companies doing this, about two thirds 
will reimburse ,the employee for the 
amount of insurance coverage held under 
the group plan. Except for a few com- 
panies limiting the reimbursement to a 
one-year period, all companies will con- 
tinue these payments for the duration 
of the military leave. 


Practices of the ninety-eight com- 
panies currently providing Blue Cross 
coverage for dependents “vary widely 
depending on the type of financing in 
effect.” For example, five of the thirteen 
completely employer-financed plans will 
continue to pay the full cost of de- 
pendency coverage during military leave. 
On the other hand, only five of the 
twenty-seven jointly financed plans and 
three of the fifty-eight employee-financed 
plans provide for continued dependency 
coverage by the company. 

Only twenty-three of the cooperators 
have a profit-sharing plan in effect for 
their nonexecutive personnel. One fourth 
of these (six) provide for some type of 
payment to departing employees. 
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THE PRINCIPLE OF OVERTIME 





REVIEW OF THE DEVELOPING 
LEGAL CONCEPT OF OVERTIME, 
WITH CASE HISTORIES OF THE 
SIGNIFICANT ENACTMENTS AND 
INTERPRETATIONS 





VERTIME PAYMENTS constitute an 

important part of the American wage 
bill today. The factors involved in their 
determination, therefore, merit careful analy- 
sis. It is the purpose of this article, after 
briefly discussing the background of the 
problems involved, to show how the federal 
laws, state laws and union action have in- 
fluenced the development of overtime. 


The problems connected with overtime 
did not arise until the standard or basic day 
was established. Prior to that time workers 
generally were paid in one of three ways: 
(1) they received a fixed daily wage for a 
variable number of working hours, (2) they 
were paid an hourly rate or (3) they were 
compensated on a piecework basis. It was 
only after collective action by employees 
was successful in forcing employers to fix 
the length of the regular working day, or 
after state or federal Jaws defined the num- 
ber of hours in the standard working day 
that the matter of overtime became a ques- 
tion of concern to employers and employees. 


The establishment of the standard day at 
first had little effect on wages. For rarely 
was the maximum number of hours which 
the employees could work fixed simultane- 
ously. By exceeding the length of the basic 
day, the employer continued to pay hourly- 
rated and piecework employees at the regu- 
lar rates. Only those who were previously 
hired at a definite wage for a day’s work, 
without being told the number of hours they 


were to work, gained any advantage; since’ 


extra compensation had to be paid for the 
additional hours. In many cases, however, 
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employers were in a position to lower the 
daily wage and thus counteract the purpose 
of the law. 


British industry, having a longer history 
than that of the United States, faced the 
problems of overtime first. Overtime work 
regularly was used in Britain during the 
nineteenth century. It was of benefit to the 
employer to keep his workers on the job 
for longer hours—he could then spread the 
nonwage costs over a larger output—and he 
contracted with the union or his employees 
towards that end. But overtime negated 
some of the objectives which the standard 
day attempted to achieve, the most import- 
ant of which was the limiting of working 
hours in order to increase the leisure time 
of employees. It was recognized, however, 
by both employers and employees, that 
there are occasions when overtime is essen- 
tial to the proper functioning of industry. 
For example, industries which are affected 
by the weather must be permitted to con- 
tinue operations during certain periods in 
order to avoid unreasonable losses. Agri- 
cultural production often requires that work 
be performed on particular occasions, Pick- 
ing and harvesting of various crops must be 
done without delay to prevent spoilage. 
Perishable goods must be processed immedi- 
ately. It was also generally agreed that in 
some emergencies, such as mechanical break- 
downs, overtime work on repairs should be 
allowed during unusual hours to prevent an 
interruption in the work schedules of the 
remainder of the employees. 


Insofar as the British law dealt with the 
matter of overtime, it was limitéd entirely 
to the employment of women and children. 
These groups were prohibited from working 
overtime hours in textile factories. Other 
trades were permitted to use them for a 
limited amount of overtime, under certain 
conditions.” They could be employed if the 
industry was subject to the vagaries of the 
weather; if an unusual volume of work arose 
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at recurring seasons of the year, as in the 
case of some kinds of printing and book- 
binding; or if a sudden press of orders arose 
from unforeseen events, as with the manu- 
facturing of articles of wearing apparel 
made to order or the packing of goods for 
movement or storage. 


Some British union leaders were op- 
posed to any exemptions for women and 
children from the overtime provisions. They 
maintained that many industries considered 
subject to seasonal pressures could meet the 
requirements of business either by employ- 
ing additional workers or by producing for 
stock during periods of limited output. 
They urged that industries which were 
exempt because they sometimes were con- 
fronted with a sudden increase in orders 
generally brought on this situation only be- 
cause customers knew that overtime was 
possible. 

Penalty rates were not imposed by British 
Law because it was felt that such action 
would constitute parliamentary determina- 
tion of the rate of wages. It was argvied, 
however, by those favoring penalty 1 ates, 
that since the chief advantage of overiime 
accrues to employers, some special payment 
should be made by them. 


United States 
Major Overtime Law Issues 
Before 1936 


In the United States the problem of over- 
time was first brought to the attention of 
the public on a national scale in connection 
ewith demands by railroad workers for an 
eight-hour day during World War I. The 
Adamson Act, which Congress passed in 
1916 to avoid an imminent crisis, provided 
that the standard workday for operating 


railroad employees should be eight hours 
and that all work in excess thereof should 
be paid for on a proportional basis. No penalty 
compensation was included but the problems 
and issues related to overtime were widely 
discussed. It was found by a federal com- 
mission that the objective of the railroad 
workers was to gain shorter hours,’ but the 
newspapers and employers’ associations 
claimed that what the workers really wanted 
was higher wages. 


In 1913, Oregon, in order to protect the 
health of its workers, passed a law which 
prohibited, in general, factory employment 
beyond ten hours a day, except that three 
additional hours were permitted if paid for 
at a rate of time and a half. The law was 
upheld by the Oregon Supreme Court but 
was appealed to the federal courts. The 
United States Supreme Court was asked to 
rule whether the overtime pay provisions 
were intended to enforce a health measure 
or whether they were rather a regulation 
of wages, and hence constituted govern- 
mental infringement on the rights of busi- 
ness. The employer contended that despite 
the declaration of purpose by the legis- 
lature, the law was unconstitutional because 
it interfered with a private labor contract, 
and such action at that time was deemed 
obnoxious to the Constitution of the United 
States. The state argued that it was an 
hours law intended to protect the health of 
employees and that the provision for over- 
time work and extra pay was included to 
allow a limited and reasonable flexibility in 
time of unusual business pressure. The Su- 
preme Court upheld the validity of the law 
in 1917, declaring that overtime pay rea- 
sonably may be construed as a health measure.’ 
The right to legislate regarding overtime 
pay was thus firmly established. 


Fair Labor Standards Act 


By the time-Congress passed the Fair 
Labor Standards Act in_ 1938, the principle 
of overtime rates generally had been rec- 
ognized in union contracts and in statutory 
provisions. Many states, beginning with 
New Hampshire in 1847, had specified the 
number of hours that constituted a legal 
day’s work in the absence of contracts to 
the contrary. Other state hour laws for 
men frequently were found in connection 
with transportation workers, miners and 
employees on public works. Women and 
children were covered by many additional 
and much more extensive laws. 





* Report of United States Eight-Hour Commis- 
sion (1918), p. 419. 


Principle of Overtime 


2 Bunting v. Oregon, 243 U. S. 426. 
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When the Supreme Court upheld the 
FLSA in 1941* the decision did not cover 
directly the question of whether or not Con- 
gress had the power to legislate overtime 
rates. But it had been indicated by the 
legislators that one of the objectives of the 
penalty rates was to spread employment 
by increasing the wage bill of employers 
who utilized overtime. 


The original law prescribed a wage rate 
of time and a half for all work in excess of 
forty-four hours a week during the first year of 
its operation, in excess of forty-two hours dur- 
ing the second year of its operation and in ex- 
cess of forty hours thereafter (October 24, 
1940). The amendments of October 26, 1949, 
which became effective on January 25, 1950, 
continue the overtime rate at time and a half 
the regular rate for all hours worked in 
excess of forty during one workweek. These 
provisions, however, apply only to workers 
covered by the statute. 


Covered Employees 


Employees are covered by the overtime 
provisions of this law if they are engaged in 
interstate commerce or in production of 
goods for interstate commerce, unless they 
are specifically exempt. The functions of 
the employee rather than the business of the 
employer are used as a test to determine 
whether coverage has been extended by the 
act. The amendments of 1949 eliminate 
those fringe production workers who are 
engaged in a process or occupation neces- 
sary to production, but not closely related 
and directly essential to it. 


There are numerous exemptions from the 
overtime provisions of the FLSA, but they 
may be classified under four groups. Ex- 
emptions have been granted to certain in- 
dustries; to various categories of workers; 
to those engaged in work of a seasonal na- 
ture; and when special union agreements exist. 


Employees of retail establishments whose 
business is mainly local; fisheries; small 
newspapers; local trolleys and motorbuses; 
small telephone exchanges; motor carriers; 
railroads and pipelines; and airlines; are not 
covered. Seamen, agricultural workers and 
those engaged in the processing of agricul- 
tural products are also exempt. The recent 
amendments expanded this list by including 
retail establishments manufacturing their 
own goods, if locally sold; local laundry and 
cleaning establishments (not dealing mainly 
with customers in mining, manufacturing, 


transportation or communication); taxicab 
companies; small contract telegraph agencies; 
small forestry and lumber operations; buyers 
of poultry and dairy products; and newsboys. . 

The Wage and Hour Law provides that 
overtime need not be paid to various groups 
of workers, regardless of the industry in 
which they are employed. In these cate- 
gories are executives, administrators, profes- 
sionals, outside salesmen and local retailing 
employees. They usually are classified as 
white collar workers, and specific definitions 
of the qualifications necessary for inclusion 
in each group afe determined by the Wage 
and Hour Administrator. 

Industries determined -by the Adminis- 
trator to be of a seasonal nature receive 
partial exemption from the requirement that 
they pay time and a half. During a period 
of fourteen weeks no overtime has to be 
paid for work of less than twelve hours 
in any day and fifty-six hours in any week. 
Industries are deemed to be seasonal by 
the Administrator only if activity must be 
halted at certain times because of climate 
or other natural causes, but not because 
of economic conditions. Some of the most 
important exemptions granted under the 
seasonal provisions are for the canning of 
fresh fruits and vegetables; placer gold and 
tin mining; certain phases of lumbering; 
and work in the peanut, cane sugar and 
cigar tobacco industries. 

Employers are not required to pay over- 
time to their employees providing they 
have made a special contract with a union 
certified by the National Labor Relations 
Board. Two types of contracts were per- 
mitted. No penalty rates are paid for hours 
up to twelve a day or fifty-six a week if the 
agreement provides that no employee will 
work more than 1,040 hours during any 
twenty-six consecutive weeks. If the em- 
ployee works more than this number of 
hours, the overtime exemption is lost for 
the entire period. Or the agreement may 
provide for annual pay. Such a contract 
must guarantee work for at least 1,840 hours 
or forty-six weeks at the normal number - 
of hours (at least thirty), but not more than 
2,080 hours. The employee is entitled to 
overtime only for work for more than twelve 
hours a day or fifty-six hours a week, or 
for those hours above the guarantee and 
under 2,240 if in excess of forty during thee 
week. Should the employee work more than 
2,240 hours during fifty-two consecutive 
weeks, he is entitled to overtime for all hours 
over forty a week during the entire period. 





3U,. 8. v. Darby Lumber Company, 2 LABOR 
CASES { 18,656, 312 U. S. 100 (DC Ga., 1940). 
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What Is the Workweek? 


Once it is determined that a worker is 
covered by the overtime provisions of the 
Fair Labor Standards Act, two basic mat- 
ters must be established. First, a determina- 
tion has to be made regarding the number 
of hours which the employee has worked 
during the workweek. This involves the 
questions of what the workweek is and 
what activities of the employee are consid- 
ered work. Second, the regular rate of 
the employee miust be figured out in order 
to arrive at a base upon which the over- 
time rate is computed, 

The definition of the workweek was set 
up by the Administrator. It covers seven 
consecutive days and may begin on any 
hour of any day. Hours of work may not 
be averaged over two or more weeks. The 
employer, however, may change the begin- 
ning of the workweek at any time, except 
for purposes of evading the law. 


Hours of Work 


Determination of the hours of work has 
given rise to many difficult problems and 
to extensive court litigation. During the 
course of employment the worker engages 
in his principal activity, but he may also 
spend some time in related activities. Hours 
worked, as a general rule, include the time 
an employee is required to be on duty or on 
his employer’s premises, plus all time which 
an employee is permitted to work whether 
or not he is required to do so. All home- 
work» must be included. Therefore, the 
only time which ordinarily is excluded is 
that which is spent in the eating of meals. 
Usually employees are credited with the 
time during which they must wait for the 
arrival of materials and the repair of ma- 
chinery. Overtime does not have to be 
paid if the employee works more than forty 
hours a week because he has taken on a 
second job, when the second employer has 
no connection with the first. Even though 
an employer pays a worker who has been 
absent from the job because of illness or 
vacation, the hours involved do not con- 
stitute hours worked. Workers who travel 
continuously for days in connection with the 
job or who are subject to call on a twenty-four- 
hour basis present a peculiar problem. The 
number of working hours involved are de- 
termined by the Administrator on the basis 
of a reasonable agreement between the par- 
ties or by custom. 


Incidental work does not include that 
which is an integral part of the principal 
activity. Such work is classified in one of 
two ways. It may be performed during the 
hours of the scheduled workday or it may 
be of a preliminary or postliminary nature, 
performed before or after the regular work- 
day. The distinction was made necessary 
by a decision of the Supreme Court and by 
the subsequent action of Congress. 


The Court decided in 1946 in the Anderson 
v. Mt. Clemens Pottery Company case‘ that 
time necessarily spent by the employees in 
walking to work on the employer’s premises, 
in putting on aprons and overalls, in remov- 
ing shirts, in taping or greasing arms, and 
in opening windows before beginning the 
job, is working time and must be compen- 
sated accordingly, regardless of contrary 
custom or contract. This decision would 
have increased markedly the wage bill of 
industry. As a result, Congress passed the 
Portal-to-Portal Act of 1947 which provides, 
among other things, that from the date of 
the enactment of the law, no person is 
entitled to compensation for any activity 
before he reaches or after he leaves the 
place where he performs his principal activ- 
ity unless he can show a contract or a 
custom entitling him to remuneration. Claims 
arising prior to the passage of the act for 
compensation for all activities performed 
during a working day remained a liability 
of the employer only if a contract or prac- 
tice made them so. 


Under the Portal-to-Portal Act an em- 
ployer need not pay his employees minimum 
wages or overtime for time spent in walking 
or riding to the actual place of work even 
if the traveling is done within the employ- 
er’s plant—waiting in line to check in or 
out, or to receive pay checks; changing 
clothes; washing or bathing. However, 
work which is indispensable to the per- 
formance of the principal activity is com- 
pensable. For example, if the worker must 
change his clothes to perform his job, 
rather than to increase his convenience, he 
is entitled to payment. 

The employers’ liability for work other 
than the principal activity during the work- 
ing day was not affected by the Portal-to- 
Portal Act. Liability depends mainly on 
whether the activity is for the benefit of 
the worker or the employer. Thus, waiting 
time, whether at a job such as that per- 
formed by a guard, whether at the beginning 
of a shift when the employee is not respon- 





*7 LABOR CASES { 61,704, 328 U. S. 680 (DC 
Mich., 1943). 
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sible for the delay, or whether because of a 
breakdown in operations, usually is subject 
to compensation. Medical examinations, 
treatment of injuries and attendance at 
grievance conferences are compensable; 
while lunch periods, long rest periods dur- 
ing the day and time spent in the punching 
of clocks are not. 


Regular Rate 


The problem of determining the regular 
rate of compensation of the employee, upon 
which the overtime rate is based, has been 
extremely complex. Although usually the 
regular rate represents the weekly earnings 
of the worker less the overtime premium 
divided by the number of hours worked, 
there are many exceptions. Diffieulties re- 
garding the determination of the regular 
rate are caused by varicus factors. Some 
workers have fixed schedules while others 
have variable hours, and some workers are 
paid on an hourly basis and some on a 
piece-rate plan. Thus a worker employed 
for a fluctuating workweek, as in the case 
of many clerks, has a regular rate which 
varies each week. The regular rate depends 
upon the number of hours worked that week. 


The meaning of regular rate was not 
clarified by the FLSA as originally enacted. 
Interpretation was thus left to the Admin- 
istrator and to the courts. Although an 
employee may not waive any of the rights 
granted to him under the law, nevertheless, 
contracts may be negotiated to reduce the 
hourly wage so that no additional wages 
will have to be paid by employers when 
overtime is worked. Many employers had 
had agreements with their workers prior 
to the enactment of the FLSA calling for 
a fixed weekly wage regardless of the 
number of hours worked. Much litigation, 
however, subsequently arose in connection 
with the amount of overtime due when a 
particular workweek was unusually long. 
Employers attempted to devise plans which 
would meet the requirements of the law 
but which would simultaneously permit them 
to continue paying fixed wages. 


The first plan reviewed and approved by 
the Supreme Court in 1942 was the Belo 
Plan.’ Under this arrangement, a fixed weekly 
wage is paid to the employee. The hourly 
rate of pay which is specified, however, 
is low encugh so that together with the 
overtime the fixed weekly wage is more 
than enough to cover the amount due. 


However, the number of hours covered by 
the fixed wage may not be so excessive 
that the worker is never employed for that 
long a period, since under those conditions 
the regular rate is not related to the actual 
payment. The Belo-type contract was given 
statutory approval by the amendments of 
1949, but the law provides that the fixed 
wage may not be paid for more than sixty 
hours of work and that the nature of the 
employee’s duties necessitate irregular hours 
of work. The Administrator also has ap- 
proved a prepayment plan where overtime 
is paid in advance in order to keep an em- 
ployee’s wages constant, and a time-off plan 
where time off from work is granted to 
employees during the same pay period in 
which they work overtime, though at one 
and a half times the number of such over- 
time hours, in order to keep wages constant. 


Congressional action followed a Supreme 
Court decision in the Bay Ridge case in 
1948.° Until this opinion was rendered all 
premiums paid by the employer, such as ad- 
ditional remuneration for work on Satur- 
days, Sundays, holidays or hours above 
eight in any particular day, could be offset 
against the requirement for overtime under 
the FLSA for those hours worked in excess 
of forty per week. But the Bay Ridge decision 
modified this situation. For the court held 
that where an employee receives a higher 
wage or rate because of undesirable hours 
or disagreeable work, such wage represents 
a shift differential rather than an overtime 
premium and becomes part of the regular 
pay. Hence extra pay for work on Sunday 
or on the night shift could not be considered 
as overtime pay but was to be included in 
total compensation for purposes of comput- 
ing the regular rate. Additional overtime, 
therefore, had to be paid on what employers 
already considered to be overtime payments. 


In order to negate this Court decision, 
Congress passed the Overtime-on-Overtime 
Act in the middle of 1949. This law pro- 
vided that extra pay, when equal to at 
least time and a half the hourly rate, for 
work on Saturdays, Sundays, holidays, the 
sixth or seventh day of the workweek, or 
for hours outside the basic daily or weekly 
period specified in the employment contract, 
is not part of the regular rate and may be 
credited as overtime under the FLSA. Under 
the 1949 amendments to the Fair Labor 
Standards Act, which became effective early 
in 1950, the regular rate was defined by law 
for the first time. It includes all remuner- 





5 Walling v. Belo Corporation, 5 LABOR CASES 
7 51,144, 316 U. S. 624. 
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* Bay Ridge Operating Company, Inc. v. 
Aaron, 12 LABOR CASES { 63,804, 334 U. S. 446 
(CCA-2, 1947). , 
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ation paid to the employee, but specifically 
lists a number of exceptions. The exceptions 
include not only those specified in the Over- 
time-on-Overtime Act, but also gifts, such 
as those made at Christmas; pay when no 
work is performed, such as for vacations, 
holidays or illnesses; expense reimburse- 
ments; irrevocable contributions to a fund 
providing retirement, life, accident or health 
insurance; extra pay for hours in excess of 
eight in a day or forty in a week; sums paid 
solely at the discretion of the employer, or 
under a profit-sharing plan, or as talent 
fees to performers. The specifications for 
appropriate profit-sharing schemes and the 
definition of talent fees are determined by 
the Administrator. Employers may now 
credit as overtime the premium pay de- 
scribed by the Overtime-on-Overtime Act 
and that premium paid for work in excess 
of eight hours daily, of forty hours weekly 
or of the normal workday or workweek. 


Special Provisions 


Under the amendments, pieceworkers now 
may be paid for overtime hours at a piece 
rate equal to one and a half times the piece 
rate during nonovertime hours. Previously, 
pieceworkers had to be paid -overtime at 
one, and a half times the regular rate. 
Workers receiving two rates during one 
week because they perform two kinds of 
work may be paid the overtime rate for 
the work they perform during the overtime 
hours, although prior to the amendments 
they had to be remunerated on the basis 
of the weighted average of both rates. 
Finally, the Administrator may authorize 
a basic rate to be used for purposes of 
computing overtime if it is substantially 
equivalent to the average hourly earnings 
over a period of time, In all three of the 
above cases, the employee’s consent to the 
arrangement must be secured in advance. 


Enforcement 


The Portal-to-Portal Act provides that 
the employer may rely upon administrative 
rulings as a defense against liability in suits 
brought against him either by the Admini- 
strator or by the employees. Employees 
have a right to sue in the courts for over- 
time payments due them and that sum, to- 
gether with an equal amount as liquidated 
damages, may be recovered. Employees 
waive their right to liquidated damages when 
they agree to have the Administrator super- 
vise the payment of unpaid overtime or per- 
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mit him to institute court. action for them. 
Criminal penalties are imposed upon em- 
pioyers for willful violation of the FLSA. 


Public Contracts Act 


In addition to the Fair Labor Standards 
Act, the principle of overtime is affected 
by the Public Contracts Act (Walsh-Healey 
Act) of 1936. The Public Contracts Act, 
which applies to employers engaged on fed- 
eral government contracts of more than 
$10,000, sets an absolute limit of eight hours 
per day and forty hours per week upon the 
working day of employees. The Secretary 
of Labor may permit an increase in these 
hours but must set a rate of pay for over- 
time of not less than one and a half times 
the basic hourly rate received by any em- 
ployee affected. The Secretary of Labor 
has granted a blanket exemption to -con- 
tractors and has fixed the overtime rate 
at one and a half times the basic rate. The 
basic rate of the Public Contracts Act is 
equivalent to the regular rate under the 
FLSA and is similarly interpreted. In gen- 
eral, the two measures raise comparable 
problems. 


Overtime in State Laws 


Workers exempt from the overtime pro- 
visions of the FLSA are not thereby exempt 
from any appropriate state law which may 
apply. A large number of state laws provide 
for overtime rates in local industries, but 
typically the provisions apply only to fe- 
males and to minors. In a few states males 
are also covered,.sometimes ostensibly to 
protect the employment conditions of wo- 
men and children. The overtime rate gen- 
erally is time and a half but varies among 
the states. Within a state—New York, for 
example—the amount of overtime may de- 
pend on the industry involved, the number 
of hours worked in excess of the normal 
workweek, or the size of the community. 


Employees are not permitted to work 
overtime hours when the FLSA allows 
them to do so if a state law limits their 
hours of work. Many states set an absolute 
limitation on the number of hours or days 
that an employee may work. This may be a 
general provision or apply only to specific 
industries. 


Union Contract Provisions 


Union contracts provided overtime pen- 
alty rates long before the enactment of the 
FLSA, in order to protect the hours-of-work 
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standards. Almost every union agreement 
negotiated includes provisions regulating 
overtime work. Some unions, particularly 
in the clothing industries, prohibit overtime 
entirely. Some industries relax the ban on 
overtime during the busy season, while 
‘others impose such a ban when there is 
unemployment among union members. 


In order to regularize the length of the 
working day many agreements require over- 
time payments for work beyond a specified 
number of daily hours as well as for those 
in excess of a weekly number. Overtime 
rates also may be required for work on 
Sundays, holidays or nights. Occasionally 


THE CASE OF THE FRUSTRATED ALEWIVES 


Though it is a matter of common knowl- 
edge that women don’t know how to make 
drinks, it is a matter of common law that 
they have a right to make a living by trying. 
The question came up last month in a New 
York Supreme Court decision (Wilson v. 
Hacker, 19 LaBor CAsEs { 66,059 (N. Y. 
Sup. Ct.)). 

The case arose because a bartenders’ 
union was picketing an establishment which 
employed women for the preparation of 
potables. The union was seeking a closed 
shop—which is permissible in New York— 
but at the same time it refused to admit the 
ladies to its membership. 


The judge ruled that the union can have 
a closed shop and a closed union but such 
union security may not be used to effect the dis- 
charge of presently employed nonunion 
people. So, regardless of their sex or the 
quality of their martinis, the union was told 
either to stop its picketing or take the gals in. 


In replying to the union’s argument, the 
court decision went beyond the particular 
case to offer some general observations on 
the barmaid’s place in society. The union 
having brought up the fact that bartending 
is traditionally a male occupation, the court 
pointed out that “The tradition is one of the 
union’s own making. . . . A contrary tradition 
in England and America antedated 
the establishment of the union’s policy; in 
earlier times, dispensing of liquor was 
largely in the hands of barmaids, whose 
activities are recorded in many literary 
works, including the plays of Shakespeare 

” 


some contracts waive overtime rates for 
a few weeks during the year. 

The usual overtime rate is time and a 
half the regular rate, but sometimes double 
time is provided, and on rare occasions even 
higher rates. A graduated scale of rates 
may be established which depends on the 
number of hours involved. 

Many millions of workers are affected by 
the overtime provisions of the Fair Labor 
Standards Act, A large number of these 
same workers as well as many other millions 
are subject to state laws and union contracts 
regulating overtime. [The End] 





The union had also pointed out that the 
exclusion of women, far from being un- 
reasonable, was in line with statutes in 
other states and cities. The court demol- 
ished this one by pointing out that New 
York was not one of these states, and said, 
“It is therefore the public policy of this 
state that bartending is an occupation which 
is lawfully open to women.” 


One of the states which has taken a firm 
stand is Michigan, where a statute specifi- 
cally forbids women to act as bartenders in 
cities of 50,000 or over unless they are the 
wives or daughters of male owners. The 
constitutionality of the statute has been 
affirmed by the Supreme Court of the United 
States. 


Mr. Justice Frankfurter became even 
more learned in the Michigan decision; he 
traced the profession of alewives back to the 
times of Chaucer, and declared: 


“The fact that women may now have 
achieved the virtues that men have long 
claimed as their prerogatives and now in- 
dulge in vices that men have long practiced, 
does not preclude the States from drawing 
a sharp line between the sexes, certainly, in 
such matters as the regulation of the liquor 
traffic.” 


A question raised in the minority opinion 
in the Supreme Court case was, what hap- 
pens to the Michigan alewife whose husband 
or father dies? This has now been answered 
—she can move to New York. 
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SS OR EQUALITY of bargain- 
ing power has become an _ honorific 
term in both popular and scholarly comment 
on labor-management relations. Legislatures 
justify statutes on the ground that it will be 
fostered. Academic literature abounds with 
hypotheses and declarations that relations 
are, for sundry reasons, best when it exists. 


All this appears to imply that “equality” 
and “balance” are descriptions of objectively 
identifiable conditions which an observer 
can recognize and describe. Is this in fact 
the case? It would seem, rather, that in this 
context they are normative terms, which 
have a varying content for different observers, 
different times and different situations. There 
is a clear need to examine carefully the 
implications of an emphasis on terms which 
conceal the political dimensions of the prob- 
lem, particularly the role in policy deter- 
mination of group interest not a part of 
either management or labor. This paper 
seeks to demonstrate that reliance on the 
concept of balance is a reflection of more 
fundamental inadequacies: in the theory of 
the role of public pressures in labor-manage- 
ment relations and in the understanding of 
the modifications these pressures undergo 
when they are channeled through government. 


One possible meaning of the term “balance” 
is the equal ability of labor and management 


“GOVERNMENT HAS INTERVENED 
INCREASINGLY IN LABOR-MANAGE- 
MENT RELATIONS . ITS INTER- 
VENTION HAS OFTEN HAD REGRET- 
TABLE RESULTS,” THE AUTHOR 
CONCLUDES 





to achieve their goals and oppose the goals 
of the adversary interests; or, alternatively, 
the inability of either to impose its terms 
on the other.’ Relative ability to achieve 
goals really begs the question, however, for 
the prior question must be, “What are their 
goals?”; and these are neither “given” nor 
are they a function of the labor-management 
relationship alone, but are a reflection of 
current public opinion as to the proper share 
of the national product to go to labor and 
to management. Unions are not asking for 
more today than they did in 1910 because 
they have independently decided they need 
more. As part of society they reflect the 
views of other interest groups which sup- 
port a bigger share for labor today than 
did the public in 1910. What, then, becomes 
of “balance”? Most people today would say 
that a balance did not exist in 1910; but a 
politically dominant majority of the public 
of that day doubtless thought it did. Even 





1 Balance might conceivably be defined very 
narrowly as the ability of either side to create 
a stalemate—with no consideration of the ob- 
jectives of the parties. This would seem to be 
unrealistic, however, at least so far as the 
issues considered in this paper are concerned. 
Stalemates cannot in themselves be the state 
of ‘‘good” labor-management relations sought 
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by legislatures and scholars when they ask for 
balance; and stalemates are eventually broken 
(or avoided) on some terms, at which point the 
public pressures discussed here become relevant. 
See also the discussion following on the rela- 
tionship between techniques of conflict and the 
objectives of the parties. 
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if considered with respect to any one time, 
the essentially normative nature of the con- 
cept is evident. Not all people or groups 
will view the same bargaining outcome as 
evidence that a balance exists today. 


The result of this criticism is not to elimi- 
nate “balance” as a useful concept, but 
rather to make clear that it is really a way 
of introducing other values (those held by 
interests in addition to labor and manage- 
ment) into the picture. These interests are, 
of course, necessarily in the picture. The 
question which confronts public policymakers 
is that of the devices by which and the 
degree to which their pressures shall be 
channeled through government. Given a 
democratic state, these will affect labor- 
management relations, either by a psycho- 
logical impact on the values (or power) of 
the partisan interests, or, eventually, by 
exercising inevitable pressures on govern- 
mental organs to take them into account. 


One is led, therefore, to challenge still 
another maxim of many writers on labor- 
management relations: that these relations 
are “best” when the parties are left alone 
to reach their resolution of conflicts.’ It 
is pointless and unrealistic to plead for re- 
solution of the conflict by the private parties 
alone when this is impossible, politically 
and psychologically. Decisions reached in 
collective bargaining negotiations have a 
substantial impact on other interests. Prices, 
to cite an obvious example, are affected by 
wage decisions, and prices are important to 
the consumer interest. Much of the litera- 
ture overlooks these complicating political 
considerations. 


Why have legislative bodies chosen to an 
increasing degree to lay down rules for the 
labor-management relationship that are based 
largely on public (including nonlabor and 
nonmanagement) values and pressures? It 
is doubtless a response to a failure of one 
or both the partisan interests to pay due 
attention to these pressures in the absence 
of government action. It certainly has the 
effect of rendering this power relationship 
subject—in some of its more significant terms 
—to democratic policy controls. In reaching 
their decisions, labor and management will 
either be guided voluntarily on issues of 
wide public interest by influential public 
opinion, or other groups will utilize govern- 
ment to see that they are, at least so far 
as strongly held values (miniimnum standards) 
are concerned. Government action is the 
institutional means—and, ultimately, the only 


means—of accomplishing this public pur- . 
pose; and it is probably not wide of the 
mark to suggest that it will act, under the 
conditions described, more surely and more 
predictably than most laws of economics 
operate. Government is in fact responding 
increasingly in the fashion just described 
and thereby helping these economic laws 
function according to their own inner logic: 
to promote the public interest. 


In this area of public policy more clearly 
than in any other, two pressures with ad- 
versary interests are organized as the principal 
lobbyists. In most fields (public utilities, 
radio broadcasting, military services, etc.) 
only one interest is organized, none is, or 
some of the major ones are not, From this 
circumstance stems the concept of balance 
and also a clear implication that the power 
balance will be highly dynamic. The power 
of the partisan interests may change, oc- 
casioning a shift in public policy to restore 
what current opinion regards as a balance. 
Public values (the power of groups other 
than the partisans) may change. The inten- 
sity of the conflict between the partisans 
will in any case keep a significant portion of 
the public interested, making shifts in policy 
more likely, more frequent and more far- 
reaching. 


Government Ways 
of Keeping ‘‘Balance”’ 


Given this shifting power situation, how 
has government acted so as to maintain a 
“balance”? It has prescribed three different 
types of rules, limiting free relationships 
between labor and management on a “might 
makes right” basis. One type fixes minimum 
standards for individual workers as to wages, 
hours and conditions of work. Another type 
prohibits one or both interests from seeking 
certain objectives: union-administered wel- 
fare funds and so-called make-work rules, 
for example. The third and most common 
type of government action to establish or 
restore “balance” prohibits the use of speci- 
fied tactics in organizing or bargaining: 
discharge for union activity; refusal to bar- 
gain; secondary boycotts; closed shops; etc. 


It may be objected that it is imcorrect 
to view the last group of government re- 
strictions as part of an effort to change 
power relationships; that they are, rather, 
judgments by the legislature that the pro- 
scribed activities are unethical in themselves. 
Regardless of the merit of this point these 





2See Taylor, Government a of In- 
dustrial Relations (Prentice-Hall, 
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legislative acts do affect power relationships 
vitally, and so are of concern in this context. 
If the argument implies, however, that this 
type of legislative action is more fundamen- 
tal than the other types in the sense that, 
as a reflection of ethical judgments, it is 
not likely to change as rapidly with the 
times and with economic conditions, it must 
be challenged. It may be remembered that 
at a time not too far in the past the strike 
itself was sometimes banned as a labor tactic, 
doubtless with the rationalization that it 
was “unethical” in itself, apart from its 
effects on labot’s power. The secondary 
boycott has been illegal, legal and illegal 
again in the last few decades (with addi- 
tional variations in particular states). One 
can only conclude empirically, that the only 
legislative restrictions on tactics which are 
really based on fundamental ethical judg- 
ments are those relating to violence, and 
these have in fact not varied with the times 
and economic conditions. The other tactics 
derive their political popularity or unpopularity 
from the popularity or unpopularity of the 
union or management objectives with which 
they are associated. 


This analysis has its tactical implications 
for organized labor and management, of 
course. These interests will resort to the 
political rather than the economic process 
to achieve their goals when they can enjoy 
the political support of other pressures. In 
this sense labor was stronger politically than 
economically in 1935 because large segments 
of politically influential public opinion sym- 
pathized with it and supported the Wagner 
Act. Management was similarly stronger 
politically than economically in 1947. Kil- 
lingsworth suggests that the heavy flow of 
restrictive state labor relations laws enacted 
in the years following 1939 may be attrib- 
utable in part to organized farm groups.* 
While management and labor undoubtedly 
gain most of their political strength from 
the support of other organized interests, it 
would be interesting to investigate the in- 
fluence of general climates of public opinion. 


Forces Distorting Response 
to Group Pressures 


Given the character of the power relation- 
ships and the fact of rapid change both in 
these relationships and in normative judg- 
ments about them by “tangential” pressure 
interests and articulate public opinion, the 
political scientist is chailenged to explain 


the glaring inadequacies of much govern- 
ment action in this field. Government’s role 
is to bring about and maintain a labor- 
management relationship which accurately 
reflects the current political scene. It is 
clear, however, that government’s attempts 
to fulfill this role have not only succeeded 
less than perfectly, but have actually created 
additional difficulties in the labor-manage- 
ment relationship. They have done this by 
laying down rules which have not in fact 
brought the relationship to the “balance” 
desired by the legislative body, but which 
have curtailed the responsiveness of the 
parties to new situations. Examples abound 
and are familiar to all students of the field, 
although they are too seldom seen in terms 
of a governmental failure to achieve public 
objectives—indicative of an institutional fail- 
ure. They are more commonly viewed as 
“imperfections” in the law—incidental legis- 
lative solecisms in need of amendment easily 
provided. While group pressures are, there- 
fore, the fundamental determinant of public 
policy in this field, certain other influences 
on the substance or timing of policy need 
to be mentioned; for they modify the opera- 
tion of the process described, and to that 
degree distort realization of a “balance” in 
the labor-management relationship which 
reflects the current political scene. 


The first of these modifying influences to 
be discussed is the cumbersomeness and 
complexity of the procedures by which public 
policy is established and changed. This 
clearly rigidifies the responsiveness of policy 
to future changes in power relationships and 
to special conditions in a way that would 
not occur if the government had not inter- 
vened. In all areas of government activity 
there is, of course, a hiatus between group 
pressures for a change in policy and the 
consummation of the change, even when 
the pressures are d@€cisively strong. This 
raises no serious problem in those fields in 
which public values and power relationships 
change very slowly. Over the centuries the 
definition of and the penalties for murder, 
for example, have changed somewhat. But 
the lag bet:een public opinion and law has 
not been the cause of new social or crimi- 
nological problems. In this field of legisla- 
tion, organized groups directly concerned 
are relatively few and relatively disinterested, 
and public values change slowly. 

The field of labor-management relations 


is as different as possible in both respects. 
Here public opinion is fickle—at least in the 





3 Killingsworth, State Labor Relations Acts 
(University of Chicago Press, 1948), p. 18. 
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sense that it is quickly disturbed by particu- 
lar abuses, alleged or real—and even more 
important, organized groups are strong and 
anything but disinterested. 


In this context procedural rules which 
delay or facilitate changes in policy strengthen 
or weaken the ability of the various groups 
to achieve their respective political goals. 
Filibusters, gag rules, continuances of hear- 
ings, crowded dockets, privileged bills, etc. 
prevent any governmental policymaking organ 
from reflecting accurately the pressures which 
groups bring to bear upon it. These proced- 
ural rules and difficulties are usually the 
result of long-standing policies, and, there- 
fore, cannot themselves be said to reflect 
the current pressures in any one policy 
area, such as labor. They are, therefore, 
independent influences on policy, modifying 
accurate realization of “balance.” They operate 
in administrative agencies and courts as well 
as legislative bodies, but are undoubtedly 
most influential in the case of legislativ: 
policy. formulation. 


Related influence— 
Inadequate Information 


A related influence on policy is the lack 
of adequate information by government policy- 
makers regarding conditions in particular 
industries and an inadequate insight into the 
economic or legal devices which will lead 
to desired objectives. Lack of pertinent 
information and insight is equally character- 
istic, or even more characteristic, of power- 
ful public pressure groups and of that part 
of the population, whether organized or not, 
which is aware of the problem. This defect 
appears to be the likeliest explanation for 
many of the legislative measures in recent 
years which have had results different from, 
or contrary to, the legislative purpose, in 
situations in which the legislative purpose 
was quite clear. 


During the war, for example, Congress 
gave us the Smith-Connally Act, certainly 
in an attempt to insure maximum produc- 
tion and reduce strikes. Yet, there was 
remarkable agreement by students of labor 
relations and those who served on the War 
Labor Board that the President was correct 
when he predicted in his veto message that 
the act would, if anything, increase the 
number of wartime strikes, and that Con- 
gressmen were wrong who believed, as the 
act implied, that union bargaining repre- 


sentatives frequently do not express the real 
desires of employees.* The evidence is clear 
that the act suggested to workers all over 
the country that Congress had abrogated 
the no-strike pledge by providing an official 
procedure for striking against war con- 
tractors. The War Labor Board regarded 
the situation it created as so grave that it 
had to proclaim publicly its view that the 
no-strike pledge was still in effect. 


Other examples of Congressional action 
which defeats a rather clear legislative pur- 
pose stem from the Taft-Hartley Act. Union- 
shop elections are required, for example, in 
an attempt to curb unions; but these elec- 
tions have usually strengthened the union’s 
power by furnishing an official authoriza- 
tion to bargain for the union shop and an 
opportunity, which the union never before 
enjoyed, to demonstrate the solidarity of 
rank-and-file support for the leadership on 
this issue. Union-shop elections are required 
for all covered industries even though they 
are clearly unworkable in the construction 
industry, in which the employer-employee 
relationship is typically very short-lived. 
The closed shop is banned in all industries 
affected by the law, even though it is desired 
by both employer and employees in some 
industries and the Congressional or state 
prohibition often worsens relations in these 
areas. Encouragement of craft bargaining 
units has complicated negotiation in some 
industries. All these failures in particular 
cases to achieve the legislative purpose— 
and many others could be cited—underline 
the lack of legislative responsiveness to 
deviations from general conditions. They 
also underline the danger of employing govern- 
ment action, which necessarily rigidifies the 
responsiveness of labor and management 
themselves to new or different conditions, 
if that action is uninformed as to particular 
needs. Special conditions in particular in- 
dustries may be viewed, alternatively, as 
unique determinants of power in those cases 
—again, with a clear need for government 
to adapt its restrictions on power accordingly. 


When influential groups and the legisla- 
ture which reflects them become aroused 
over a grievance (strikes in wartime, portal- 
to-portal pay, sit-down strikes, etc.), it is 
highly probable that their ire will result in 
some kind of legislation. Without a clear 
awareness of the salient facts and with an 
even less clear notion of how to cure the 
trouble, uninformed, self-defeating policy is 





* Taylor, work cited, footnote 2, p. 166; Millis 
and Brown, From the Wagner Act to Taft- 
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all too likely to ensue. This situation lends 
itself, moreover, to relatively easy manipu- 
lation by that group or groups which have 
concrete suggestions. In a sense their power 
becomes enhanced because of the ignorance 
of other influential groups. 


The impact of a confused “balance” theory 
can easily be seen here. Given an aggrieved 
feeling and an ignorance of how to correct 
it through legislation, the allegation that a 
“balance” must be restored becomes a tell- 
ing argument for any group that wants a 
particular measure adopted. Such a group 
is thus propagating an ideology under the 
pretense that is is stating a fact. This 
process has aptly been called “ideology by 
subterfuge.” 


Legislative-Administrative 
Relationships 


The literature of political science and admin- 
istrative law suggests that increased resort to 
the administrative process is indicated to 
deal with precisely the types of distorting 
factors just discussed: procedural rules which 
bring slow response to changed conditions; 
lack of necessary information regarding a spe- 
cialized field; an inadequate ability to predict 
the effects of alternative policies. Delegation 
to administrative agencies of the authority 
to apply the current concept of “balance” 
to varying power situations in industry, 
however, raises grave dangers of irresponsi- 
bility. The administrative agency, shielded 
to some extent from the various publics 
which bring influence to bear on the legis- 
lature, in order that it may better realize 
its advantages of expertise and objective 
development of pertinent information may 
be tempted to apply the values of its own 
officialdom rather than those of the various 
interested groups. The administrative agency 
suffers to some degree, moreover, from the 
same distorting factors as the legislature. 
If any generalization can be made about the 
courts in this regard it must be that they are 
subject to the disadvantages both of “bureau- 
cratic distortion” and of irresponsibility. 





While this article seeks primarily to clarify 
the reasons for government intervention in 
the labor-management relationship and to 
point to some forces that shape the character 
of its intervention, the considerations developed 
do suggest some conclusions regarding the 
manner of channeling public pressures through 
government. Rules as specific as those em- 
bodied in some parts of the Taft-Hartley 
Act—on union-shop elections and closed shops, 
for example—are probably undesirable be- 
cause they tend to reflect and emphasize 
the distorting factors more than the goals 
of public groups. Greater stress should prob- 
ably be placed on making pertinent informa- 
tion available to legislative committees—one 
of the many inadequately realized objectives 
of the Congressional Reorganization Act of 
1946. This should be regarded as one of the 
paramount duties of administrative agencies. 
Such information should be more frequent, 
and more institutionalized channels should 
be provided for it. 


These considerations also suggest the ad- 
visability of increased use of administrative 
rule making in this area, subject to legisla- 
tive veto. This would apply particularly to 
those rules which must be based on a deter- 
mination of special conditions and relation- 
ships in the myriad unions and companies 
to which a legislative standard must be 
applied. The legislative veto by concurrent 
resolution offers a safeguard against admin- 
istrative abuse of this power. Although the 
tabling of administrative rules had not meant 
much in Britain, the American Congress 
has been anything but lethargic when offered 
a similar opportunity under the Executive 
Reorganization <Acts.° 


It is clear that the government has inter- 
vened increasingly in labor-management rela- 
tions and that its intervention has often 
had regrettable results. The conclusion cannot 
be drawn that government should stay out; 
for this is politically, if not ethically, im- 
possible. Ways must rather be found to 
channel public pressures through govern- 
ment in such a manner that the resulting 
policy is informed and appropriate to the 
ends sought. [The End] 


Outstanding public debt in 1950 amounted to $1,865 per capita, com- 
prising $1,708 of federal, $122 of local and $35 of state obligations. 





5 See Hyneman, Bureaucracy in a Democracy 
(Harper & Brothers, 1950), for an enlightening 
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discussion of legislative controls and adminis- 
trative responsibility. 
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Several years ago the New York 
State Society of Certified Public Ac- 
countants appointed a special com- 
mittee to inquire into the role played 
by public accountants in matters 
dealing with relations between em- 
ployers and employees. Edward G. 
Carson was chairman of the com- 
mittee, whose members were Kermit 
J. Berylson, Benjamin Greenberg and 
Charles H. Towns. This committee 
sponsored the report which follows; 
it appeared originally in The New 
York Certified Public Accountant. 





i UCH has been written in recent years 

by representatives of both labor and 
management as to the importance of factual 
data—reliable figures of costs, profits, etc.— 
in wage negotiations. Much has also been 
written as to the aid that may be rendered 
by the certified public accountant in the 
preparation of such data in an independent, 
unbiased manner. These numerous papers, 
however, have contained very little informa- 
tion as to the type of services that have 
been rendered by public accountants in ac- 
tual disputes. 


Most accounting firms have at one time 
or another assisted in the preparation of 
payroll and wage incentive systems and 
many have prepared data for the use of 
management in wage negotiations. On oc- 
casion, practitioners have been asked as 
individuals to arbitrate disputes. However, 
the recorded cases in which public account- 
ants have been called upon to prove or dis- 
prove allegations in disputes have been few. 


Therefore, the committee believes that 
details of several such instances that came 
to their attention during their inquiries should 
prove interesting to accountants generally. 
Three New York firms who reported such 
instances kindly agreed to supply the com- 
mittee with the details which are reproduced 
herewith. 


Dispute As to Profitability 
of Certain Operations 


Company X was engaged in the produc- 
tion and distribution to retail outlets of 
three related perishable consumer goods. 
The company employed a route delivery 


36 


Case Studies 








system, using company-owned trucks; the 
route drivers also acted as salemen and were 
paid a base wage, plus commission. 


Based on reports of its accounting de- 
partment, management decided that certain 
routes operating at a loss should be dis- 
continued and the employment of the drivers 
terminated. The representative of the local 
chapter of a national union, of which the 
drivers were members, contested the pro- 
posed action, maintaining that the company’s 
operational data were not accurate. 


An arbitrator agreeable to both parties 
was selected. It was evident that no fair 
solution could be reached without careful 
examination of the facts. Therefore, in ac- 
cordance with an agreement between the 
company and the union, the arbitrator ap- 
pointed a firm of certified public accountants, 
not previously retained by the employer or 
the union, to determine independently the 
accuracy of the figures presented by the 
company concerning the profit or loss sus- 
tained in the operation of the routes. It was 
to be the responsibility of the accountants 
to determine, first, whether the accounting 
methods employed by the company in the 
distribution of expenses to the routes were 
reasonable, fair, and equitable (the opinion, 
if in the affirmative, not necessarily exclud- 
ing all possible alternative methods as in- 
equitable); and, second, to set forth the 
results of operations of the particular routes 
in question, hereafter referred to as X Routes. 


The Accountants’ Examination: Thi ac- 
countants did not make a detailed examina- 
tion of all transactions, but through tests of 
the accounting methods and examination of 
supporting data arrived at what they con- 
sidered to be a fair opinion as to the reason- 
ableness of the company’s accounting. A 
current four-week period was selected as 
the basis for test. The scope of the account- 
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ants’ examination and pertinent data regard- 
ing the system are reviewed briefly in the 
discussion following. 


Sales: The agreement of the total of the 
detailed sales records with the general books 
was checked, the distribution to routes of 
sales shown on drivers’ reports was tested, 
as was the classification of sales as among 
the three products. 


Sales Returns and Discounts: Generally 
the same procedures were followed as out- 
lined with respect to sales. 


Cost of Sales: On the statement of re- 
sults of operations of X Routes, cost of sales 
was computed as a percentage of gross sales, 
a different percentage being applied for each 
product classification. The cost percentages 
applicable to each product classification and 
division of the business were calculated by 
applying product costs, based upon material 
formulae and observed labor operations, to 
the sales of the respective products. Shop 
labor and plant overhead which could not be 
allocated directly to specific products were 
incorporated in the total product costs as a 
percentage of sales. It was not practicable 
to check the construction of the various 
material formulae and labor schedules. To 
do this would have necessitated attendance 
at the plant during d considerable period of 
operations. However, the methods used in 
constructing the formula costs were re- 
viewed and satisfaction obtained as to the 
consistency of the methods and application 
of the principles involved. The cost per- 
centages which were developed from the 
formula costs were applied to the total of 
the company’s sales in the various product 
classifications and divisions of the business. 
The total cost so computed was compared 
with the total cost of sales per the general 
books. In connection with the various costs 
of raw materials, direct shop labor and plant 
overhead, a number of representative en- 
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tries in the accounts were traced to the orig- 
inal evidences of transactions. 


Salesmen’s Salaries: The actua! salaries 
and commissions paid to the salesmen on the 
_routes under consideration were used for 
the four-week test period. 


Automotive Expenses: Those expenses 
which could be charged direct to the trucks 
used on the routes were so allocated. Other 
items, representing service, miscellaneous 
materials, clerical work and supervision, 
were computed by dividing the total amount 
expended in these classifications byshe total 
number of trucks stored. 


The accounts in the general books with 
respect to automotive expenses were sup- 
ported by detail records for each vehicle 
maintained at the garage. A number of 
transactions in the various expense classi- 
fications were traced to original documents 
to test the accuracy of the distributions. 


Other Selling, General and Administra- 
tive Expenses: The company applied a per- 
centage of gross sales to provide for these 
costs in computing the results of operations 
of routes. The expense classifications were 
reviewed and a number of representative 
entries in the accounts were traced to the 
original evidences of transactions. The sum 
of the actual selling, general and adminis- 
trative expenses was compared to the total 
gross sales to determine the propriety of the 
percentage relationship. 


Based upon their examination of the 
books and records of the company, reviewed 
briefly above, the accountants were able to 
render an independent opinion as to the 
equitableness of the accounting methods fol- 
lowed by the company in distributing costs 
to the various routes and were able to 
render a statement of operations for X 
Routes for the four-week test period. 
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The arbitrator used this independent re- 
port, prepared by a disinterested third party, 
as the basis for settlement of the dispute. 


Dispute As to Cost of Living 
in Various Cities 


In February, 1947, Company A had’ for 
some time been negotiating with the labor 
union locals representing its employees, in 
respect of a demand for an increase in 
wages. The negotiations had been unsuc- 
cessful and application had been made to the 
National Labor Relations Board to submit 
the dispute to arbitration. 

The main point of disagreement centered 
about the determination of the difference 
between the increase in the cost of living 
index and the increase in the average 
straight-time hourly rate of pay between 
January 15, 1941 (the date set by the “Little 
Steel” formula as the base point against 
which such increase should be measured), 
and April 1, 1946. 

The determination of the increase in the 
cost of living index was relatively simple 
since both parties agreed to recognize the 
Consumers’ Price Index figures compiled 
by the United States Department of Labor, 
Bureau of Labor Statistics. The only point 
which remained to be agreed upon was the 
selection of cities, or sections of the country, 
price indexes for which were to be used as 
units of measure. 

The more controversial matter was the 
determination of the increase in the rate of 
pay between January 15, 1941, and April 1, 
1946. The certified public accountants regu- 
larly retained by the employer were asked 
to make this determination, showing the 
average hourly rate at January 15, 1941, the 
average hourly rate after each “general” in- 
crease in rate of pay during the period 
January 15, 1941, and April 1, 1946, and the 
average hourly rate of pay at April 1, 1946. 
The determination of what constituted an 
increase in rate of pay for this purpose had 
to be made along the principles laid down 
for the “Little Steel” formula. 


The work was somewhat complicated by 
the fact that in arriving at the average 
hourly rate of pay at the different dates 
the accountants had to take into considera- 
tion, and give effect to, the change in the 
composition of the company’s payrolls as a 
result of major sales and purchase by the 
company of operating units and properties 
during the period under review. 
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Upon completion of the examination, the 
accountants reported their findings to the 
company in writing. The company sub- 
mitted the report as one of its exhibits to 
the arbitration unit and during the hearings 
the accountants were called upon to testify 
as to the nature and extent of the examina- 
tion and as to the figures contained in the 
report. 

The increase in the hourly rate eventually 
awarded by the arbitration unit was equiva- 
lent to the approximate difference between 
the increase in the Consumers’ Price Index 
from January 15, 1941, to April 1, 1946, and 
the increase, as determined by the account- 
ants, in the average hourly rate of pay be- 
tween those dates. 


Dispute As to Determination 
of Group Incentive Bonus 


The B Company was engaged in manu- 
facturing several modeis of an intricate 
piece of machinery, the various parts for 
which passed through numerous depart- 
ments before final assembly. 

All factory wages were governed by a 
union contract which, among other things, 
provided for a group incentive bonus. The 
union questioned the bonus paid employees 
of certain departments and had four of its 
members make an examination of the com- 
pany’s payroll records for a period of one 
week. In the week selected for test the 
union contended that the company had failed 
to include or allow 80,000 earned minutes 
in the bonus computation and claimed a like 
number of earned minutes for each of the 
thirty preceding weeks. The amount in- 
volved was substantial. The company ad- 
vised the union that it would arrange for an 
examination of its payroll records by a firm 
of independent public accountants. After 
reviewing the union contract, the method of 
computing the bonus, the company’s payroll 
procedures and the system of internal ac- 
counting control, the accountants decided 
that their next step would be to check the 
payroll and bonus records for the week 
tested by the union and compare their find- 
ings with those of the union. 

The group incentive plan, under the terms 
of which the bonus was computed, called for 
the fixing of time standards stated in terms 
of minutes required to carry out one or a 
group of operations resulting in one good 
part produced (earned minutes). The group 
efficiency was measured in terms of a per- 
centage arrived at by dividing the total 
minutes earned by the group by the actual 
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In comput- 
ing the group efficiency, earned minutes 
were adjusted for work done on new oper- 
ations for which time standards had not 
been fixed, etc. 

Punched card accounting was used for 


minutes worked by the group. 


all payroll records. Clock cards were matched 
with prepunched daily cards which were 
tabulated and filed until the end of the week 
when a summary card was punched. The 
summary cards, from which were prepared 
the payroll register, payroll checks and 
check register, were tabulated and the total 
hours worked were compared with the 
weekly clock card on which the daily hours 
had been extended. 

When assigned work, employees were 
given job cards showing the time work was 
started and the standard time per unit. The 
hours worked (elapsed hours) and the num- 
ber of units completed were entered on the 
card subsequently. Elapsed hours were 
compared daily with the tabulation of the 
clock card hours. Total earned minutes as 
shown by a tabulation of the job cards 
served as the basis for the bonus computation. 


When time standards had not been set 
for operations, special forms in addition to 
the job cards were prepared. Temporarily 
the elapsed minutes were also used as the 
earned minutes but subsequently the special 
forms were evaluated by the time standards 
department and any additional earned min- 
utes allowed were included in the bonus 
computation. Frequently the time stand- 
ards department could not complete its 
evaluation work in time to permit the addi- 





tional earned minutes to be included in the 
same bonus computation as that in which 
the elapsed minutes were included. 


The accountants first checked to see 
whether for each man on each day of the 
week there were job cards with elapsed 
hours which agreed with the daily payroll 
record. Certain job cards were found to 
be missing. Each job card was then in- 
spected to see whether a unit time standard 
was shown on it. If none appeared, there 
was a presumption that additional minutes 
were to be allowed on one of the special 
forms. In reviewing the special forms for 
the. week tested, earned minutes allowed 
for work done seyeral weeks previously 
were found. Therefore, where allowances 
could not be found in the week under re- 
view for job cards which did not show time 
standards, subsequent weeks’ papers were 
reviewed. In doing the foregoing work, 
particular attention was given to the items 
mentioned in the union report and special 
efforts made to account for the earned min- 
utes claimed to have been lost. 

Upon completion of the foregoing work 
the accountants reported to the company 
that in their opinion the claims set forth in 
the union report were overstated to the ex- 
tent of x per cent of the total earned min- 
utes claimed; an additional y per cent of the 
earned minutes claimed appeared to be 
questionable; and z per cent might repre- 
sent a valid claim. On the basis of the ac- 
countants’ report the company and the 
union were able to reach a mutually satis- 
factory settlement. [The End] 
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The United States Government has been breezing along since 
victory” and “savings” bonds. Rela- 
tively few have been cashed in, but in 1951 these World War II bonds 
Not counting interest accumulated after June 30, 
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Auto Wages Frozen 


Santa Claus didn’t forget labor law this 
Christmas—on the eve of the holiday week 
end, he left wage stabilization regulation No. 
1 on the doorstep. This first wage control 
tied in with the present world crisis freezes 
the wages of one million passenger-car build- 
ers and the salaries of their bosses. It for- 
bids auto manufacturers from paying 
wages higher than those provided in 
existing contracts. 


Ironing out the consequences of the yet- 
untold ramifications of this initial wage 
regulation is the big job facing the Wage 
Stabilization Board. The intent of the pres- 
ent law is to “stabilize” wages—not to con- 
fuse them. But if some keen intellect is not 
applied to the task, labor unrest is going 
to be the result—to the industry affected, 
as well as to other industries. 

With respect to the auto industry, the 
wage freeze is only partial—it applies solely 
to workers on passenger cars. Employees 
working on trucks, refrigerators and other 
products manufactured by the auto industry 
are unaffected. This is an anomaly because 
their wages are bargained for along with the 
wages of passenger-car employees; to no 
significarrt degree is their work different. 
Thus, one of the weak spots in the first 
mandatory control of wages—a disregard 
of the wage pattern in the industry. 

The auto wage order will make an impres- 
sion on other industries—it will have to— 
but to what extent is not yet known. If 
the auto industry is to hold its prices—and 
it must do that, a price directive having pre- 
ceded the wage directive—then products of 
other manufacturers, such as batteries, will 
also have to feel the hard hand of controls. 
This is another place where the present 
wage-and-price law falls down—it is based 
on the theory that price areas and wage 
areas are the same, whereas they are not. 
Wage patterns are not always related to end 
products. As an illustration, the wages of 
men who work on batteries are part of a 
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framework that is totally unrelated to the 
ultimate use of the batteries. If wages of 
truck and refrigerator workers in the auto 
industry are later stabilized, controls will 
also have to reach out somehow to com- 
panies which manufacture trucks and re- 
frigerators apart from passenger cars. 


Why was the auto industry singled out for 
the first wage order? As with so many 
major turns of events, fate played a leading 
role. The administrative agencies charged 
with this awesome job of wage-and-price 
controls felt that the time had arrived when 
something concrete had to be done. How- 
ever, the administrative setup is not yet suf- 
ficiently organized to handle any mass of 
detail, so a major industry controlled by 
only a few manufacturers was selected for 
what really amounts to a stopgap. ~ The 
powers-that-be hope to have regional offices 
established early this month and from there 
to move forward with the operating and 
policing machinery, allowing sixty to ninety 
days to have them in full operation. 


The Wage Stabilization Agency’s nine- 
member board is now searching for volun- 
tary “fair standards” of wages to match the 
all-industry price standards announced two 
weeks ago. General pay standards are not 
expected immediately, however; the next 
meeting of the board is not scheduled until 
January 8. 


What would happen to the escalator 
clauses in the auto industry’s wage con- 
tracts—clauses which move wages up or 
down according to the cost of living—was 
the subject of much cogitation prior to issu- 
ance of the wage freeze. What will happen 
to them is still not known: The wage order 
merely affirms until March 1 the status quo 
of present wages. The next escalator change 
is not due until that date. Some observers 
believe that the WSA may respect escalator 
clauses because this initial order did not 
cancel the last escalator increase of three 
cents an hour on December 1—the date to 
which auto prices were rolled back. 
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Since the Defense Production Act—the 
law sanctioning wage-and-price controls— 
does not expire until June of this year (and 
ne one expects Congress to do anything 
about the law before then), some economists 
forecast the entire economy as being under 
wage-and-price ceilings by that date. But if 
that is the case, they doubt that the hoped- 
for “stabilization” will be the state of af- 
fairs. It is expected that food and rent— 
which comprise fifty-three per cent of the 
cost of living—will have continued to rise 
during the interim, and that labor will de- 
mand wage parities over the bargaining 
table. Such a state of affairs smacks more o: 
“inflation” than “stabilization.” 


Profit-Sharing Plans 
—To Vest or Not to Vest? 


Unless administrative regulations sanc- 
tioned by the Fair Labor Standards Act are 
adhered to, an employer’s contributions to 
a profit-sharing plan must be taken into ac- 
count when figuring overtime wages. These 
regulations have caused a lot of “vesting” 
confusion because they run counter to the 
tax laws. 

The Bureau of Internal Revenue does not 
require, for tax purposes, that the employee 
have a vested interest in such a plan. Con- 
versely, the Wage-Hour Administrator, for 
overtime-pay purposes, says: “... the right 
of an employee to receive his share .. . 
[must] not be made dependent upon his con- 
tinuing in the employ of the employer,”— 
meaning that the employee’s interest must 
vest immediately. 


At a hearing held last September to 
consider revision of the FLSA regula- 
tions, it was suggested that they be 
brought in conformity with the regulations 
contained in the internal Revenue Code. A 
possible pitfall in such a course was noted 
by Assistant Administrator Weiss when 
speaking to the Council of Profit Sharing 
Industries recently: “The basic purposes 
and aims of those two statutes are different. 
... The first is a remedial statute setting 
certain minimum standards of ‘vages and 
hours for employees. The second is a fed- 
eral tax statute. To apply the interpreta- 
tions and regulations of one to the other 
might result in the failure to accomplish the 
ends which the Wage and Hour Law con- 
templates.” 

But pending final mold of the revision, 
Mr. Weiss offers some solace with respect to 
the “vesting” confusion. He says that many 
plans offering old-age, retirement, health and 
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insurance benefits are being mistakenly 
viewed as profit-sharing plans merely be- 
cause they are funded by profits. He says 
further: “Even though a plan may be 
funded out of profits, and is termed a profit- 
sharing plan, if it provides for [these] types 
of benefits . . . it will be considered a welfare 
plan. ... Profit-sharing plans which provide 
for the payment of old-age, retirement, ac- 
cident, health and similar benefits need not 
meet these [profit-sharing plan] regulations. 
They are considered under the welfare pro- 
visions of the Act and the interpretations of 
the Administrator issued thereunder. There 
is no vesting requirement for that type of plan.” 

It would be a good idea to review your 
profit-sharing plans and proposals in light of 
what Mr. Weiss has said. If they qualify as 
welfare plans, the profit-sharing plan rules 
may be ignored—even though the plans are 


funded by profits—and vesting will become 


a nonexistent problem. 


Prison Sentence 
for Wage-Hour Violator 


An employer is now serving six months in 
a federal prison for violating the federal 
wage-hour law. He called this punishment 
down upon himself by his contemptuous dis- 
regard of an injunction issued in 1942. An 
official administrative inspection seven years 
later found him still violating the law—pay- 
ing wages below the legal minimum and 
falsifying time records to show a lesser num- 
ber of hours than those actually worked by 
his employees. 

The investigator reported that the workers 
were “thoroughly intimidated” by this em- 
ployer—they were afraid to discuss their real 
hours and wages for fear they would be fired, 
and the employer showed “complete con- 
tempt” for the legal processes, and attempted 
to “hamper and obstruct” the investigation. 


By proceeding along this criminal avenue, 
the Wage-Hour Division makes it plain that 
it intends to discountenance any such open 
scorn of the federal wage standards as out- 
lined by Congress. 


Workers Entitled to Jury Trials 


Workers suing for back wages under the 
Fair Labor Standards Act are entitled to 
jury trials, according to a recent case. An 
employee, seeking to recover overtime pay 
and liquidated damages, was denied a jury 


trial. The judge tried the cause and ren- 
dered judgment for the employer. The em- 
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ployee appealed, alleging as error the refusal 
of his jury request. 


The appellate court agreed with the em- 
ployee: “It is quite clear that the case was 
one requiring a jury, and that because of the 
refusal of. plaintiff's [employee’s] request, 
the judgment must be reversed and the 
cause remanded for jury trial.”—Lewis v. 
Times Publishing Company, 19 LABOR CASES 
{ 66,058 (CA-5, 1950). 


Who Pays the $10,000 Court Costs? 


Fifty-seven time-study men and operation 
planners filed a collective suit against their 
employer to recover overtime pay under the 
federal wage law. They claimed they had 
been improperly classed as exempt white- 
collar workers. After a lengthy hearing, it 
was decided that only six were entitled to 
additional pay and that the other fifty-one 
fell in the exempt category. 


Who should bear the court costs—amount- 
ing to $10,994.16—became a subsequent issue 
in the case (the master’s hearing laste: 
thirty-four days, 3,575 pages of testimony 
were taken and 224 exhibits were received). 
The clerk had taxed half against the em- 
ployer, half against the employees (whether 
against the winning or losing employees is 
dificult to determine from conflicting state- 
ments in the decision). The employer ar- 
gued that his share of the costs should be 
limited to twelve per cent since only twelve 
per cent of the employees won their point. 
But the court felt that the equities of the 
case outweighed this argument: 


“A case arising under the Fair Labor 
Standards Act with numerous [employee] 
plaintiffs is not comparable to a private suit 
between individuals. The public interest is 
involved in the bona fide enforcement of the 
Act.... It is true that only about 12% of 
the plaintiffs won, but it is difficult to deter- 
mine how much of the hearing is attributable 
to these plaintiffs .... Further, to agree 
with the contention of defendant [employer ] 
that only 12% of the costs involved be as- 
sessed against it would be violating the 
spirit of the Act. The plaintiffs who brought 
their suits in good faith and lost would be 
compelled to pay these costs with no chance 
of reimbursement from any source. This 
would be an undue hardship.” 


However, the court did strike from the 
employer’s cost witness fees awarded to the 
workers who had testified in their own be- 
half. This gesture was in line with the gen- 
eral rule “not to allow a witness fee for a 
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party to the suit testifying in his own be- 
half."—Hopkins, et al. v. General Electric 
Company, 19 LagBor Cases {66,045 (DC 
Mass., 1950). 


In a similar case decided by this same 
judge about five years ago, in which seven- 
teen out of twenty-four workers prevailed, 
the employer was charged with the whole 
cost of the master.—Dolan, et al. v. Day and 
Zimmerman, Inc., 11 LApor Cases { 63,118 
(DC Mass., 1946). 


Attorneys Come High 


In wage suits under the Fair Labor Stand- 
ards Act, the employee is allowed to recover, 
in addition to back wages and damages, a 
“reasonable” attorney’s fee. Since the stat- 
ute does not say what a reasonable fee is, 
the amount is left to the discretion of the 
court. In-a recent case in which the em- 
ployee obtained a summary judgment for 
$368 overtime compensation and an equal 
amount of liquidated damages, the court 
fixed $500 as a reasonable attorney’s fee to 
be paid by the employer.—Tripp v. George S. 
May Company, 19 LaBor CASEs { 66,073 (DC 
Ill., 1950). 


Handicapped Workers 
Aid War Production 


“Handicapped workers are assuming more 
and more importance as an integral part of the 
nation’s work force in a tightening labor 
market. Their job training is being fur- 
thered by many new [sheltered] workshops 
set up in the past few years and older work- 
shops that are also applying new and ad- 
vanced techniques in the field of physical 
rehabilitation.” 


This statement was made by Acting Ad- 
ministrator F. Granville Grimes, Jr., when 
commenting on the expansion of the com- 
mittee that advises the Wage-Hour Divi- 
sion on the employment of handicapped 
workers at less than the seventy-five-cent 
minimum wage. The handicapped may be 
paid subminimum rates if employed in 
sheltered workshops which have obtained 
permission to do so from the Wage-Hour 
Division. Sheltered workshops are non- 
profit charitable organizations. 


During World War II these incapacitated 
workers overtly demonstrated that in jobs 
suited to their capabilities they could out- 
work other employees. They should not be 
overlooked in our third world crisis. 
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Upping of Drug and Cosmetic 
Minimum Wage 


The seventy-five-cent minimum wage 
which must be paid by the drug, medicine 
and toilet goods industry when working on 
government contracts is going to be raised 
in the near future. The extent of the in- 
crease will be discussed in a public hearing 
in Washington on the ninth of this month. 
It is necessary that a higher rate be specified 
in government contracts because higher rates 
are being paid by the industry generally. 

Interested persons who find it inconven- 
ient to attend the hearing may present their 
views in writing any time up to the opening 
date. An original and four copies should 
be sent to the Wage-Hour Administrator. 


New York Statistics 


The following statistics exemplify wage- 
and-hour practices in New York State: 


Federal wage violations.—Complaints by 
employees of violations of the federal wage 
requirements continued high for New York 
during last November: 204 for the month. 
Ninety-one charged minimum-wage viola- 
tions; the others, failure to pay the required 
overtime. Sixteen civil and two criminal ac- 
tions were filed against employers during 
the month, three injunctions restraining 
future violations were issued and one em- 
ployer was given a jail sentence. 


State minimum-wage violations. — State 
minimum-wage standards are prescribed for 
seven industries—retail trade, restaurant, 
hotel, laundry, cleaning and dyeing, beauty 
service and confectionery. Violations of 
these standards are on the increase: 8.5 per 
cent higher in the first seven months of 1950 
than in the first seven months of 1949, 
Average amounts due underpaid employees 
were $48 in 1950, $39 in 1949, and $33 in 1948. 

Investigations by state inspectors from 
January to July of 1950 disclosed these fig- 
ures: retail trade—1,364 stores underpaid 
3,122 employees $125,000; restaurants—1,013 
restaurants underpaid 2,962 workers $161,000; 
hotels—237 hotels underpaid 1,159 em- 
ployees $65,000. 


Homework declines.—The 836 firms per- 
mitted at the beginning of 1950 to distribute 
industrial homework were reduced to 797 by 
the end of July. The number of home- 
workers declined by more than one thou- 
sand—from 9,640 to 8,565. This decrease in 
the homeworker field was accomplished de- 
spite an increase in employers’ requests. 
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Homeworkers outside New York City 
work primarily on gloves and apparel; those 
within the city, on apparel, accessories, em- 
blems, household linens, greeting cards, 
paper novelties and lampshades. 


White-collar workers behind eight ball.— 
As usual, in these days of progressively in- 
creasing wages, the pay of white-collar 
workers lags behind that of factory produc- 
tion workers. Using 1939 as an index base 
of 100, in May, 1950, the wage index for 
white-collar workers was 183 compared with 
243 for factory workers. 


Laundry workers.—In February, 1950, the 
median hourly pay of all laundry workers 
was eighty-eight cents; of women, eighty-one 
cents. Median weekly earnings of all employees 
were $35.26; of women, $31.97. Median hours 
worked per week were forty for both meri and 
women. About nine per cent of the workers 
were employed thirty hours or less (this, inci- 
dentally, entitled them to five cents an hour 
above the minimum hourly rate). About 
half of the laundries paid premium rates for 
overtime—time and one half for hours over 
forty weekly. Others paid higher rates for 
hours in excess of forty-one or forty-five, or 
varied the range of hours by occupation. 


Beauty shop employees.— W age-and-hour 
figures for beauty shops as of February, 
1950, show: Median hourly pay of all 
workers was $1.03, exclusive of tips; of 
women, ninety-nine cents. Median weekly 
earnings of all workers were $39.43; of 
women, $37.43. Median hours worked per 
week by both men and women were forty. 
About fourteen per cent of the women 
worked less than twenty-five hours weekly. 
Very few of the shops paid overtime aside 
from that statutorily required for workers 
employed at minimum, or slightly above the 
minimum, rate. 


Mining Forbidden to Children 


Children may not engage in mining of any 
sort after the sixth of this month. Hereto- 
fore, they could work in mines other than 
coal—coal mining has been a forbidden oc- 
cupation for ten years. By administrative 
order, the Secretary of Labor now declares 
mining other than coal to be a hazardous 
occupation, thereby automatically making it 
illegal to employ children under eighteen 
years of age to do such work. 


Although children may not engage in ac- 
tual mining, they are permitted to perform 
some of the incidental operations that take 
place above ground. For example, they may 
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work at picking tables and chutes and do 
office and maintenance work. 


Stand-By During Lunch Period 
Is Compensable 


Is a flour mill, operating around the clock, 
liable to its millers, oilers, packers and en- 
gineers for “standing by” during their lunch 
periods? Yes, says a federal court. 


The facts: “The two engineers . . . could 
not leave their engines unattended at any 
time during their shift because a constant 
watch was required for the safe and efficient 
operation of the engines. Their lunches 
were eaten at various times during the 
period of the shift and sometimes their re- 
sponsibilities required them actually to at- 
tend the operation of the machinery while 
eating.... 

“The duties of the millers, oilers and flour 
and feed packers were related with the op- 
eration of the mill machinery. Th’s ma- 
chinery was not stopped at any time during 
the entire twenty-four hour period, except in 
the case of a serious breakdown. There 
were frequent choke-ups in the operation of 
the machinery requiring constant attention 
and these employees were required to stand 
by and be on the alert for these occurrences. 
Indeed, their lunch periods were frequently 
interrupted by emergencies which required 
their immediate attention. They were not 
furnished a relief man. The employees were, 
in fact, instructed by their superiors not to 
leave the premises but to eat their lunch in 
the immediate vicinity of their work and to 
return to their work as soon as they had 
finished eating.” 


These facts amply uphold the workers’ 
right to extra pay for the lunch periods, the 
court says, quoting a time-honored rule to 
substantiate its conclusion: “Time spent pre- 
dominantly for the employer’s benefit during 
a period, although designated as a lunch 
period or under any other designation, never- 
theless constitutes working time compen- 
sable under the provisions of the Fair Labor 
Standards Act.”—Thompson, et al. v. F. W. 
Stock & Sons, Inc., 19 LaBor CAsEs § 66,029 
(DC Mich., 1950). 


It can be deduced from this decision that 
when a plant’s machinery requires the con- 
stant attention of employees, three options 
are open to the company with respect to 
lunch periods: (1) shut the machinery off, 
leaving the employees free of duties, in 
which case no wage liability arises; (2) keep 
the machinery operating and furnish relief 
men to watch it during lunch periods, 
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the regular workers; 


thereby precluding any obligation for pay to 
or (3) let the ma- 
chinery run and have the regular employees 
stand by for breakdowns, paying extra for 
the lunch-period time even though no emer- 
gency occurs and no actual work is per- 
formed. 


Produce Salesman 
and FLSA Exemption 


A wholesale salesman of perishable fruits 
and vegetables is exempt from the federal 
wage standards as an administrative em- 
ployee, provided he is paid. not less than 
seventy-five dollars a week. His duties 
qualify him as an administrative employee 
because they require specialized training, ex- 
perience and knowledge, plus the exercise of 
discretion and independent judgment where 
prices, grades and quantities are concerned. 


However, the exemption is defeated if the 
salesman is also assigned nonselling duties, 
such as processing the commodities, moving 
the commodities to the sidewalk in front of 
the premises and handling various clerical 
duties. (Note: The amount of time de- 
voted to nonselling duties was not disclosed 
in the case that handed down this ruling; as 
a general rule, it may run to twenty per cent 
without defeating the exemption.) 


A letter by the Administrator to the-effect 
that wholesale produce salesmen qualify for 
exemption from the Fair Labor Standards 
Act afforded an employer no defense to a 
wage claim by such a salesman whose work 
schedule included these nonselling jobs. The 
reason: the Administrator’s ruling pertained 
only to salesmen who performed no non- 
exempt work.—Hyatt v. Shapiro and Cohen, 
Inc., 19 Lasor CAses {§ 66,068 (N. Y. Sup. 
Ct., 1950). 


Dredgers Are Not Seamen 


Dredgers working in San Juan Bay were 
awarded overtime pay in a suit based on the 
federal wage-hour law. Their employer sought 
to exempt them as seamen and to segregate 
the dredging work that was done on parts 
of the bay not devoted to interstate com- 
merce. But this was not allowed: the court 
ruled that dredgers are not seamen and that 
San Juan Bay is a single integrated waterway. 

Also covered by the law were the house- 
keeping employees and the galley help. Their 
work had a commerce aspect because it 
Was necessary to efficiency that meals and 
lodging be furnished on board the dredges. 
Too, captains and deck hands on launches 
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caring for pipelines used in dredging quali- 
fied for the wage-hour law’s benefits.—Cuascut, 
et al. v. Standard Dredging Corporation, 19 
Lasor Cases { 66,071 (DC P. R., 1950). 


Pay While Voting in Missouri 


Workers in Missouri must be given up to 
four hours off from work to vote and must 
be paid for the time off, according to division 
one of the state supreme court when up- 
holding the so-called pay-while-voting law. 
But this mandate is not final—the issue will 
be taken up again by the entire court, com- 
posed of division one and division two. 


This law does not give employees a flat four 
hours off from work for voting purposes. It 
merely assures them of four uninterrupted 
hours to vote while the polls are open and per- 
mits the employer to specify the hours during 
which they may be absent from work. In the 
case in question, the employees’ shift ended at 
4:30 p.m.; the polls were open until 7:00 p.m. 
On election day the plant was shut down 
at 3:00 p.m., giving the workers one and 
one half hours off from work and allowing 
them four hours in which to vote before 
the polls closed. This amount of time off 
was held by the trial court to satisfy the 


legal requirements; the supreme court had _ 


no need to rule squarely on the point. 


Although the employer gave the workers 
sufficient time off to vote, he did not pay 
them for the hour ahd one half they were 
absent. This led to a misdemeanor charge, 
which was defended thus: The omission 
did not contravene the statute’s ban on 
docking of wages since the workers, who 
were paid on an hourly basis, had earned 
no wages during the absence—therefore, 
were not docked. Division one of the supreme 
court finds this line of reasoning unsound: “It 
is the clear intendment of the act that the em- 
ployee shall be paid during his authorized 
absence as though he had worked.” 


Constitutional attacks were launched against 
this law from every angle; none of them 
hit a vital spot. Declaring the law well 
within the realm of the police powey of the 
state, the court says: “If the economic and 
physical welfare of the citizenry is within 
the police power of the state, then political 
welfare merits its protection also. The right 
of universal suffrage is the attribute of 
sovereignty of a free people. We accept 
as a verity that ‘Eternal vigilance is the 
price of liberty’. For the vast majority the 
only opportunity to exercise that vigilance is 
in the polling place.”—Missouri v. Day-Brite 
Lighting, Inc., 19 Lapor Cases ¥ 66,064 (Mo. 
Sup. Ct., 1950). 


Wages . . . Hours 





This decision by division one of the Mis- 
souri Supreme Court is in line with a New 
York Supreme Court ruling, but contrary 
to holdings on similar laws by the Kentucky 
and Illinois Supreme Courts. However, the 
Illinois statute has been re-enacted without 
change and if again attacked may be ap- 
proved, social philosophy in this respect 
having been liberalized in the meantime. 
Whether or not the Missouri Supreme Court 
sitting as a whole will agree with this pre- 
view offered by division one remains to be 
seen. 


Administrative Employee 
Rates a Salary 


One of the qualifications for exemption 
of an administrative employee from the Fair 
Labor Standards Act is pay on a salary or 
fee basis of not less than seventy-five dollars 
a week. For this reason, the exemption can- 
not be claimed with respect to an employee 
who is paid on an hourly basis.—Tripp v 
George S. May Company, 19 Lapor CAsEs 
{ 66,073 (DC IIL, 1950). 

Paraphrased, when an employee graduates 
to the administrative class, he rates a salary. 


Electricity for Farmers 


The Rural Electrification Administration 
is reinstating its policy of requiring that 
prevailing wages be paid to mechanics and 
laborers employed on construction of elec- 
tric facilities financed by, REA loan funds. 
This policy was abandoned for several years 
because of difficulty in obtaining information 
regarding these wage schedules. Arrange- 
ments have now, been made to use figures 
on prevailing wages which the Department 
of Labor compiles as guides for minimum- 
wage scales on federal construction contracts. 


Building and Repairing 
Company Houses 


Workers who construct, repair and re- 
model company-owned houses are not covered 
by the federal wage-hour law in the absence 
of any business necessity for such housing. 
This ruling was handed down with respect 
to houses owned by Virginia coal mining 
companies. The case turned on a finding 
that “it was not necessary for the com- 
panies here involved to provide housing for 
their employees” in order to carry on their 
mining operations. 

According to the court, the. housing situa- 
tion has changed in the Virginia coal region: 
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“In the early days of coal mining in South- 
west Virginia, it was usually necessary for 
coal operators to provide housing for their 
employees. However, with the advent of 
the automobile and good roads, this condi- 
tion began to change. Now, most coal 
miners prefer to own their own homes at 
some distance from the mines at which they 
are employed and travel to and fro in their 
own automobiles or by bus... . In recent 
years, many large coal operating companies 
have sold their houses, and in starting new 
operations the companies have built very 
few houses.” 


In no event, the court goes on to Say, 
would the original construction work done 
on these company-owned houses be subject 
to the federal wage law since “employees 
engaged in original construction of buildings 
are not generally within the scope of the 
Act.”—Coomer, et al. v. Durham, et al., 19 
Lasor Cases § 66,036 (DC Va., 1950). 


We now have official authority for the 
proposition that repair of company-owned 
houses located in well-settled areas falls 
outside the scope of the Fair Labor Stand- 
ards Act. But still left unanswered is this 
question: Is repair of company-owned houses 
subject to the FLSA if the company must 
furnish housing in order to attract a sufficient 
number of workers to carry on the business? 
In all probability it is. 


Collecting Wages in New York 


The New York Department of Labor has 
no authority to accept* back wages due a 
former employee whose present address is 
unknown. The only way the department 
could assume jurisdiction would be for the 
former employee to file a claim for wages 
against the employer and give the Industrial 
Commissioner an assignment of the wages 
for collection. 


“For Market’’ Work 
on Agricultural Products 


Employees who handle, pack, store or 
can agricultural or horticultural products in 
the area where they are grown may be 
classed as exempt from the federal wage 
requirements if the work is “for market.” 
This term doesn’t have the same meaning 





to the Administrator and a federal appellate 
court (the issue has come up on appeal as 
predicted in last April’s JoURNAL, page 561). 

A firm owning country grain elevators also 
owned a terminal elevator and a flour mill 
in a metropolitan area, the terminal elevator 
supplying the flour mill with grain. Workers 
at the country elevators were looked upon 
by the firm as exempt from the federal wage 
requirements because their duties took place 
in the area of production. The Admin- 
istrator took the view that the exemption 
fell because the “for market” requisite was 
not satisfied. He contended that the product 
has,to be disposed of in the form in which 
the employees’ work leaves it; therefore, the 
further processing by the employer—con- 
verting the grain into flour—was out of 
bounds. 


This argument didn’t hold water. The 
appellate court, finding the “for market” re- 
quirement to be less strict, reasoned thus: 
“It appears that Congress in granting the 
[area-of-production] exemption was 
acting for the protection of the farmer to 
make possible the storage and marketing of 
his crops at reasonable cost in facilities and 
at markets which he was compelled to use. 
Certainly Congress did not say, and we must 
assume it would have said had it so intended, 
that the fact that the owner of facilities 
available to a farmer for the marketing and 
storage of his agricultural commodities ‘might 
process some of the grain sold by the farmer 
instead of selling it to third parties for the same 
purpose would remove employees from the ex- 
emption.”—Tobin v. Flour Mills of America, 
Inc., 19 LABor CAses ¥ 66,070 (CA-8, 1950). 

What the appellate court says is that the 
affluence of an employer, making for far- 
flung business operations, does not nullify 
the exemption of the local workers—those 
working in the area of production. 


Higher Subminimum Wages 
in Puerto Rico 


Subminimum wage levels continue to rise 
on an ifidustry-by-industry basis in Puerto 
Rico. Higher rates are now required in 
these industries: cement, sixty-five cents an 
hour ; artificial flower, forty-three cents; hair- 
net, forty cents; equipment, forty-five and 
fifty-three cents; and structural clay and 
miscellaneous clay products, forty cents. 


“Law is nothing else but right reason, calling us imperiously 
to our duty, and prohibiting every violation of it.”—Cicero, 


Orationes Philippicae. 
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NE of the principal questions under 

Taft-Hartley is due for investigation by 
the Supreme Court of the United States in 
four pending cases which will furnish rul- 
ings on controversial Section 8 (b) (4), 
the “secondary boycott” provision. 


The section prohibits unions from induc- 
ing or encouraging employees to stop work 
for certain specified unlawful purposes, 
among them the attempt to make one em- 
ployer stop doing business with another. 


The NLRB has held that the ban does 
not outlaw primary picketing, even though 
an incidental result of such picketing may 
be to induce employees of a neutral third 
party to refuse to cross the picket line. 
The Court of Appeals of the District of 
Columbia has supported this viewpoint 
(Denver Building and Construction Trades 
Council v. NLRB, 18 LasBor Cases { 65,949 
(CA of D. C.)), while the Fifth Circuit has 
held the direct opposite—that the act bans 
all picketing for boycott purposes (/nter- 
national Rice Milling Company v. NLRB, 18 
LaBor Cases { 65,848). 

These are two of the cases to be reviewed 
by the Court. The other two will take up 
a related question: Assuming that primary 
picketing is outside the boycott ban, what 
is the status of cases in which two or more 
employers are working on the same job and 
a union pickets the project in order to in- 
duce a work stoppage by neutral employees? 


The NLRB’s position, that such picket- 
ing is secondary and therefore illegal, has 
been upheld by the Second and Sixth Cir- 
cuits and rejected by the Court of Appeals 
of the District of Columbia (JBEW uv. 
NLRB, 17 Lapor CAseEs § 65,626 (CA-2); 
NLRB v. Local 74, United Brotherhood of 
Carpenters, 18 Labor CAsEs { 65,690 (CA-6) ; 
and Denver Building case, cited previously). 


The four cases to be reviewed involve a 
couple of other questions of a less contro- 
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versial nature. The courts of appeal have 
agreed that picketing for boycott purposes 
is not privileged as “free speech” under the 
First Amendment or the Taft-Hartley Act, 
and they have also agreed that the NLRB 
has the right to act in cases in which the 
boycotted employer is engaged in commerce 
or operations affecting commerce, without 
reference to the character of the primary 
employer’s business. 


Not Filing Non-Communist Oath 
No Excuse for Not Bargaining 


A three-to-two decision by the NLRB, 
upsetting an earlier three-to-two ruling, 
says that a union’s failure to file non-Com- 
munist affidavits does not excuse an em- 
ployer for refusing to bargain unless he 
relies upon the failure to file at the time . 
he refuses. 

The Board found, in the case at issue, 
that the employer’s refusal to bargain was 
a delaying tactic designed to destroy the 
union’s majority. The non-Communist aff- 
davit was not brought into the case until 
after the union had complied and filed 
charges against the employer. 

The Board majority—Chairman Herzog, 
Mr. Houston, and the Board’s new mem- 
ber, Mr. Styles—said that the compliance 
requirements do not wipe out the obligations 
of employers, including the duty to bargain 
in good faith. 

The minority, Mr. Reynolds and Mr. 
Murdock, held that noncompliance wipes 
out a union’s right to exclusive bargaining 
status, so that an employer’s good or bad 
faith in refusing to bargain is immaterial. 

Chairman Herzog commented that if the 
refusal to bargain is accompanied by notice 
to the union that the refusal is based on 
noncompliance, the employer is acting le- 
gally. While his fellow majority members 
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did not take a position on this point, the 
members of the minority would undoubtedly 
agree, so the chairman’s viewpoint will 
probably prevail (New Jersey Carpet Mills, 
Inc., 92 NLRB, No. 122). 


Virginia Picketing Ban 
Declared Unconstitutional 


A state statute which prohibited picketing 
by any person not employed in the business 
or industry picketed was ruled an unconsti- 
tutional impairment of free speech by the 
Supreme Court of Appeals of Virginia. The 
court held that even if the particular picket- 
ing involved was unlawful, it could not be 
condemned under the unconstitutional statute, 
which was held to be too broad (Edwards and 
Savage v. Commonwealth of Virginia, 19 
LaBor CAsEs { 66,075 (Va. Sup. Ct. App.)). 


NLRB's Right to Reverse Examiner 


In spite of the fact that the NLRA pro- 
vides that a trial examiner’s recommended 
order becomes the order of the Board if 
exceptions are not filed within twenty days, 
the Board itself still has the right to reverse 
his ruling. In a case decided by the Ninth 
Circuit, the court cited the provision of 
NLRA which gives the Board authority to 
modify or set aside an order at any time 
before the case is taken to court (NLRB v. 
Townsend, 19 LaBor CAsEs’ J 66,067 
(CA-9)). 


How Local Can You Get? 


An Indianapolis cab company, since it 
hauls passengers to and from terminals at 
which they take off for other states, is now 
considered a part of interstate commerce by 
the NLRB. 

This is another application of the Board’s 
new jurisdictional yardsticks. Recently 
(last month’s JoURNAL, p. 1196), the Board 
held that an exclusive franchise to sell au- 
tomobiles made the local retailer part of a 
multi-state enterprise, and subject to its 
jurisdiction. 

The cab company in the present case 
makes about five per cent of its trips from 
the city’s interstate railroad, bus and airline 
terminals. Its out-of-state purchases do not 
meet minimum inflow requirements. The 
Board announced that the cabs come under 
the “instrumentality of commerce” test. 

In making this decision the Board over- 
ruled a previous case (Yellow Cab Company 
of California, 90 NLRB, No. 226), in which 





the taxicab company did a greater volume 
of business with possibly interstate passen- 
gers than does the Indianapolis organization. 
The earlier decision, however, had been 
made before the new jurisdictional yard- 
sticks were applied. (Red Cab, Inc., 92 
NLRB, No. 18.) 

In another recent case, the Board took 
jurisdiction of a bank which had made intra- 
state loans of $4,500,000 to industrial enter- 
prises and had interstate business in excess 
of $1,300,000 a year. A bank of this ‘size, 
said the Board, “partakes of the nature 
of an instrumentality of commerce and 
should be so treated” (Amalgamated Bank 
of New York, 92 NLRB, No: 100). 


Discrimination for Giving Testimony 


An insurance agent who had done well 
enough to be made an assistant district 
manager organized his fellow assistant dis- 
trict managers into a union. An NLRB 
representation hearing was held in January, 
1948, and the Board concluded that the 
group were supervisors. In September of 
1948 the agent was warned that the produc- 
tion record of his staff was poor, and in 
February, 1950, he was fired. The employee 
requested reinstatement on the grounds that 
there were vacancies in another office and 
that only twelve of eighty assistant district 
managers demoted in three years had-been 
fired outright. When his requests were 
rejected, he brought a complaint alleging 
that his immediate superior had been out 
to get him because of his part in the earlier 
representation hearing. The Board, with 
one member dissenting, ordered the em- 
ployer to reinstate the agent with back pay 
from the date he was fired (John Hancock 
Muiur! Life Insurance Company, 92 NLRB, 


No. 27). 


Sound and Fury 


When a union parked a sound truck to 
be used for electioneering purposes near a 
gate used by a substantial number of work- 
ers, NLRB threw out the election on the 
ground that the truck was unlawful inter- 
ference with the Board’s election machinery. 
Although the truck was about 125 feet from 
the. gate and 310 feet from the employees’ 
entrance to the plant, the NLRB declared 
the determining factor was not distance 
but the “immediacy of the voice of the 
electioneering broadcaster to the eligible 
voters as they approached the polling 
place” (Alliance Ware, Inc., 92 NLRB, 
No. 11). 
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New Policy on “‘Fringe’’ Employees 


In a change of policy, the NLRB has 
ruled that “fringe” employees—those not 
doing the same work as employees in a 
bargaining unit but performing tasks in 
connection with this work—will be placed 
in such bargaining units if a union asking 
for an election among all employees wishes 
to include them, and if no other union is 
seeking to represent them separately. In 
the past, fringe employees have been allowed 
to vote in a separate election on whether 
or not they wished to be included in a unit 
from which they had previously been ex- 
cluded. The particular case involved plant 
clerical workers whom the union desired 
to include in an existing production and 
maintenance unit. The Board split three to 
two on the decision (Waterous Company, 
92 NLRB, No. 29). 


Straw Boss Can't Help in Straw Poll 


Participation of management representa- 
tives in the planning and holding of a straw 
poll among workers to determine their 
union views is illegal, the NLRB has decided. 


In a discussion between employer and 
employee representatives it was suggested 
that a vote be taken to determine the de- 
sires of the workers as to representation. 
Later, the company requested that the date 
of the poll be changed. The general mana- 
ger of the company was present at the poll, 
which was held on company premises, and 
helped with counting the ballots. The NLRB 
ruled the proceedings a violation of the in- 
terference prohibition of NLRA (F. C. Rus- 
sell Company, 92 NLRB, No. 53). 


In another case, the employer was found 
to have urged workers to leave the CIO 
and join the AFL; overlooked AFL solici- 
tation on company time while reprimanding 
CIO members for the same conduct; stated 
that he would not bargain with the CIO 
but would with the AFL; warned employees 
that they would be fired if they remained or 
became CIO members; and told new work- 
ers that the only way to keep their jobs was 
to join the AFL. All of these actions, the 
Board said, violated the prohibition of domi- 
nation of the union (Salant and Salant, Inc., 
92 NLRB, No. 71). 

In a third case, by initiating, forming, 
sponsoring, soliciting employees to join, and 
contributing support to an employees’ union, 
and by executing and enforcing a collective 
bargaining agreement containing unlawful 
union security provisions, the employer was 
held to have dominated and interfered with 
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the union in violation of the interference 
and domination prohibition of NLRA 
(Galyan’s Super Market, Inc., 92 NLRB, 
No. 48). 


Unfair Renewal of Contract 


Permitting the automatic renewal of a 
contract containing a closed-shop clause 
and discharging employees who failed to 
pay their dues under the clause are unfair 
labor practices (Carlyle Rubber Company, 
92 NLRB, No. 70). 


Union Status Good for One Year 


The rule that a union’s majority status is 
presumed for at least one year after certi- 
fication was reaffirmed by the NLRB in a 
decision last month. 


The union, which had been certified in 
November, 1948, arrived at contract terms 
with the employer in May, 1949, but refused 
to sign the agreement. In October, 1949, 
the union asked for another bargaining con- 
ference. The employer refused on the ground 
that the union had forfeited the protection 
of presumed majority status by not signing 
the earlier agreement. The Board told him 
he was wrong (Jersey City Welding & Ma- 
thine Works, Inc., 92 NLRB, No. 85). 


Ninety-Day Provision for Servicemen 


A veteran who, within the ninety days 
following his discharge, visited his former 
employer’s plant but did not apply for rein- 
statement under the Selective Service Act 
of 1940 is not entitled to the act’s protection. 


In the case ruled upon, the court added 
that even if he had asked for the job, his 
failure to assert his rights for two years 
after discharge and his waiting four years 
before bringing suit would have disqualified 
the veteran (Lacek v. Peoples Laundry Com- 
pony, 19 Lasor Cases {[ 66,076 (DC, Pa.)) 


Defining ‘‘Permanent'’ Employment 


Although a worker acted as a temporary 
replacement on three different jobs, the fact 
that he was not fired and rehired each time 
makes him a permanent employee when the 
collective bargaining agreement specifies 
that a worker is “permanent” after ninety 
days. 

The worker was originally hired to re- 
place an injured employee. The injured 
man returned in less than two months. In 
the meantime another worker had been 
granted a leave of absence, and the replace- 
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ment man took over his duties. When the 
leave was up, the vacation season was about 
to start, and the replacement was kept at 
work until the end of the vacation season. 
The employer held that the first two jobs 
were temporary and the summer work 
came under a different section of the collec- 
tive bargaining agreement—that dealing 
specifically with summer _ replacements. 
However, since the employment was con- 
tinuous, the court held that the case must 
be submitted to arbitration under the union 
contract (150 Wiiiliam St. Corporation v. 
Middleditch, 19 Lapor Cases {§ 66,043 (N. Y. 
Sup. Ct.)). 


Union Security Clauses 


A clause in a union contract stating that 
“all men hired will be union members” has 
the effect of providing a closed, rather than 
a union, shop, and is illegal (William W. 
Kimmins & Sons, 92 NLRB, No. 25). 


Death of a Trial Examiner 


When atrial examiner who has conducted 
a hearing dies before making an interme- 
diate report, there is no statutory restriction 
to prevent the Board from making its de- 
termination on the record of the hearings 
or appointing a second trial examiner to sift 
and appraise the evidence (NLRB v. Stocker 
Manufacturing Company, 19 Lapor Cases 
7 66,060 (CA-3)). 


Tenants’ Rights Under NLRA 


An employer, without giving two em- 
ployees an opportunity to present their side 
of the case and after only a limited investi- 
gation, discharged them for engaging in a 
drunken brawl on company property, and 
evicted them from a company-owned house. 
The trial examiner found that the real 
reason for the discharges was the union 
activities of the two workers and the em- 
ployer’s action was “an effort to arrive at a 
predetermined conclusion.” The Board af- 
firmed his findings, ordered the employees 
reinstated, and ordered the employer to 
pay for any damages caused by the dis- 
charges or the evictions (Sellers Manufac- 
turing Company, 92 NLRB, No. 73). 


Interunion and Intraunion 


Parent v. Branch Union . ... A branch 
union, having accepted a charter from a 
parent union which expressly provides that 
the parent group should appoint the branch’s 
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first board of directors and maintain control 
of the branch until satisfied with the way 
things are going, has no choice but to accept the 
decisions of the parent body, according to a re- 
cent denial of injunctive relief (Fitz v. Dulzell, 
19 LaBor Cases { 66,047 (N. Y. Sup. Ct.)). 


On the other hand, a constitutional pro- 
vision of an international union which au- 
thorizes an international officer to suspend 
officers of a local, is contrary to public 
policy unless provision is made for prompt 
and impartial hearings (Garcia v. Ernst, 
19 LABor CAsEs { 66,044 (N. Y. Sup. Ct.)). 


Minority v. Majority Union . . . A mi- 
nority union threatened an employer with 
strike action unless the employer would 
meet with its members outside the presence 
of the certified union to adjust individual 
grievances. The NLRB ruled that even 
if this resulted in violation of the NLRA 
by the employers, the union’s action was 
not illegal “restraint or coercion” of employ- 
ees. The more basic question of whether 
the minority union can settle grievances 
while another union is certified was side- 
stepped in this case because, with no excep- 
tions filed, the Board accepted the trial 
examiner’s recommendations without pass- 
ing on the merits of the case. The examiner, 
incidentally, held that the employer had 
violated the act by adjusting grievances with 
the minority union (Miami Copper Company, 
92 NLRB, No. 72). 


Local v. Members . .. A local union 
of the United Brotherhood of Carpenters 
was held by an NLRB ttrial examiner to 
have violated Taft-Hartley by pressuring an 
employer, Crosby Construction Company, 
into discriminating against a member who 
resisted payment of union assessments for 
Saturday work and sought removal of the 
union’s officers. As the employer was not 
a party defendant, the union was made liable 
for the loss of pay. 


Under a constitution from an AFL inter- 
national union which prohibited disaffiliation 
if more than seven members opposed it, a 
local, which allegedly had nine such mem- 
bers, seceded anyway and joined the CIO. 
The action was stopped by injunction pend- 
ing trial of the local’s right ‘to, secede 
(Schnitzler v. Scida, 19 LaBor Cases {[ 66,034 
(DC N. Y.). 


When a union removed a steward for 
trying to help a rival union to organize 
workers, the action was not a violation of 
NLRA even if it was a violation of the 
union’s own by-laws (General Counsel's Ad- 
ministrative Decision, Case No. 7): 
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Crew Basis Discharge - 


A lumber dealer with day and night shift 
crews discharged an employee the day after 
he discussed the formation of a union. 
Later a union representative spoke to the 
members of the day shift about joining a 
union; two days thereafter, the employer 
fired six of the eight members of the shift. 
The employer said it had been necessary to 
cut the staff because of a transportation 
shortage; the Board didn’t argue about the 
need for layofts, but declared that firing 
the crew as a unit was discriminatory (U. 
and S. Lumber Company, 92 NLRB, No. 45). 


Two Courts Rule Against NLRB 


Limitations on NLRB’s authority were 
pointed out in two recent court decisions. 
In one the court held that an NLRB order 
need not be enforced unless enforcement is 
consistent with the principles of equity; in 
the second the Board was required to give 
reasons for its choice of remedies. 


In the first case, the employer had acted 
before the Board’s order was issued, posting 
notices in proper form which lacked only 
the statement that they had been posted 
pursuant to a Board order, paying back pay 
to a discharged employee, and offering the 
worker reinstatement. The Board wanted the 
employer to go through the whole routine 
again, and the court said it was not neces- 
sary (NLRB v. National Biscuit Company, 19 
Lasor CASEs { 66,062 (CA-3)). 

In the second case, the court remanded a 
case to make sure that the NLRB had con- 
sidered all factors in reaching its decision. 
When the Board again issued the same 
order, giving its reasons for doing so, the 
court accepted the action (NLRB v. Don 
Juan Company, 19 LaxBor Cases { 66,061 
(CA-2)). 


If Employees Eavesdrop 
It’s Immaterial 


During a strike a trucking union admit- 
tedly put pressure on secondary employers 
—other motor vehicle common carriers—to 
boycott their employer. However, this took 
the form of requesting cooperation from 
supervisory personnel, which is not illegal. 


The point involved was that a represent- 
ative of the striking union made a threat, 
within hearing distance of workers, to call 
a strike against the secondary employer. 
The General Counsel called this a violation 
of the NLRA. The Board disagreed, point- 
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ing out that since the union’s strike strategy 
was no secret from its members, the fact 
that a member-employee happened to over- 
hear the strike threat did not constitute 
inducement or encouragement of employees, 
as is required if the action is to be found 
illegal (Arkansas Express, 92 NLRB, No. 64). 


Bargaining Units 


A handful of recent cases before the 
NLRB has turned on the question of who 
is or is not included in bargaining units. 
Here are the decisions: 


A small radio station’s chief engineer 
with routine “supervisory” duties is in- 
cluded in a unit with other engineers 
(Greater Erie Broadcasting Company, 92 
NLRB, No. 61). 


After a reorganization, a company divided 
its deliverymen and salesmen into separate 
groups with different duties, hours of work, 
pay methods and responsibilities. The 
NLRB agreed with the salesmen that they 
constituted a separate group and could vote 
as a unit in an election to decertify the union 
which was currently representing them 
(Kraft Foods Company, 92 NLRB, No. 57). 


A “foreman” who inspected optical lenses 
for quality and who had been consulted as 
to the quality of the work of other em- 
ployees was not a supervisor, and was in- 
cluded in the production and maintenance 
unit which had been established previously 
(Bausch and Lomb Optical Company, 92 
NLRB, No. 20). 


Employees of a service department re- 
pairing customers’ equipment and of a parts 
department which both sold parts and sup- 
plied them to the service department, were 
included in a single unit by the Board even 
though the two departments operated under 
separate immediate supervision (Valley Trac- 
tor and Equipment Company, 92 NLRB, 
No. 60). 

A television-cameraman-projectionist, al- 
though not as highly skilled as the engineers 
in the studio, was included in a proposed 
technical unit because his work was in- 
tegrated with theirs, his working conditions 
were the same and his inclusion would 
follow the industry pattern (Greensboro 
News Company, 92 NLRB, No. 56). 

After a shift in method of doing business, 
a butcher hired four men to process meat 
in the company warehouse. They were 
claimed as members of bargaining units by 
the union representing retail store employees 
and also by the union representing truck 
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drivers and warehousemen. The Board held 
they could appropriately join either unit and 
ordered a special election at which the four 
could choose for themselves (Safeway Stores, 
Inc., 92 NLRB, No. 59). 


Single-plant units were found appropriate 
by the Board in a case where the com- 
pany’s two plants made different products 
and no labor organization was trying to 
represent the workers in a larger unit (Stow 
and Davis Furniture Company, 92 NLRB, 
No. 28). 


On the other hand, single-plant units were 
found inappropriate in a case where em- 
ployees of two plants were carried on one 
payrol!, supervised by the same manager 
and frequently interchanged (Hass Whole- 
sale, Inc., 92 NLRB, No. 74). 


A somewhat related case arose when the 
operations of two plants were combined in 
one. The employer and the union continued 
to bargain on an employer-wide basis. 
Another union sought to represent only 
certain craft units at the new plant. The 
Board refused because the employees in the 
units sought had been represented on an 
industry-wide basis since 1941 (Ford Motor 
Company, 92 NLRB, No. 44). 


In a case where a central warehouse for 
the goods produced in thirteen widely sepa- 
rate plants was operated in the same 
building with one of the plants, warehouse 
and shipping employees were certified as 
an appropriate unit. The fact that it was a 
central warehouse, and the fact that em- 
ployees worked under supervisors respon- 
sible to different divisions of the corporation, 
led to the certification (General Shoe Corpo- 
ration, 92 NLRB, No. 34). 


A rather unusual union request was to 
represent only production employees at two 
textile plants, rather than all production and 
maintenance workers, on the grounds that 
it customarily bargained only for production 
workers. The Board pointed out that a 
union’s own jurisdictional limitations in no 
way restricted the Board’s determination, 
and said that the union was representing 
both groups in other textile plants anyway. 
Because the interests of the two groups 
were mutual, the Board found the combined 
unit appropriate (Florence Manufacturing 
Company, Inc., 92 NLRB, No. 43). 


A craft unit of cabinetmakers, finishers, 
upholsterers, outside servicemen, assemblers, 
helpers and apprentices in a department 
store was held appropriate, even though in 
an earlier case involving the same employer 
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the Board had found a departmental unit 
inappropriate (Marshall Field & Company, 
92 NLRB, No. 81). 


Renewal of Closed-Shop Contract 
Illegal 


A contract with an automatic renewal 
clause providing fora closed shop had been 
executed on November 1, 1946, and auto- 
matically renewed the next year. Late in 
1947, certain employees refused to pay dues, 
and the union demanded they be fired; the 
employer discharged them. 


Both employer and union were held guilty 
of violating the act by their renewal of the 
closed-shop contract after the effective date 
of the Taft-Hartley amendments, and jointly 
liable for damages (Carlyle Rubber Com- 
pany, Inc., 92 NLRB, No. 70). 


Alleged Indolence Is No Excuse 


Two union committeemen were discharged 
“for loafing.” On investigation, the Board 
found that their prior records were good; 
that they had not been warned about the 
performance of their jobs, and that they 
had taken prominent part in the presenta- 
tion of employee grievances. 


In view of these facts the Board held 
the discharges were motivated by a desire 
to be rid of two union adherents and were 
discriminatory (Dant & Russell, Ltd., 92 
NLRB, No. 67). 


In another discrimination case, a woman 
had quit voluntarily, with the understanding 
that she should reapply for work after she 
had solved personal problems. During her 
period of unemployment she attended some 
union organizational meetings, and when 
she did reapply for work she was turned 
down. The Board ruled this was discrimi- 
nation in hiring (Salant & Salant, Inc., 92 
NLRB, No. 69). 


Discharge of Supervisor 
Invades Employees’ Rights 


A supervisor was discharged because he 
refused to interfere with the union activities 
of subordinate employees. Reaffirming an 
earlier, similar decision, the NLRB held that 
although Taft-Hartley does not apply to 
supervisory workers, still a discharge of 
this nature interferes with and coerces non- 
supervisory employees in their right to 
organize (Salant & Salant,92 NLRB, No. 69). 
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Taxing Excess Profits 


CIO’s tax program (Lasor Law JourNAL, 
October, 1950, page 1051) took a forward step 
as the Senate and House conferred to iron 
out differences on an excess profits tax bill. 


Although the bill has not been put in final 
form at our press time, the enactment will 
probably be substantially along these lines. 


Based on earlier legislation of the same 
type, the new bill is more liberal in its rates 
and includes some marked modifications 
resulting from the tremendous amount of liti- 
gation which stemmed from certain provi- 
sions of the World War II act. 


A top rate of seventy-per cent compares 
with 85% per cent in the old law, and this 
time the total take from any one corpora- 
tion is limited to sixty per cent instead of 
eighty. 

A completely new setup is included for 
handling cases requiring special treatment. 
The Secretary of the Treasury is authorized 
to place every taxpaying corporation in an 
industry classification, work out industry- 
wide rates of return for each group for each 
of the “base years” 1946 through 1949, and 
judge applications for relief upon the indi- 
vidual corporation’s experience measured 
against the yardstick of the whole industry. 


The new tax is retroactive, applying to all 
taxable years ending after June 30, 1950. 
However, an adjustment has been made for 
tax years which include July 1, 1950; as a 
result, the tax will apply to the whole of 
calendar-year returns for 1950 with a top 
rate of fifty-seven per cent. 


It is anticipated that the law will produce 
over three billion dollars of additional rev- 
enue in its first year of operation. 


Union Shop for Railroads 


After some delay over the question of 
amendments, the Senate passed the Railway 
Labor Act amendment authorizing union- 
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shop agreements and check-off of union 
dues, initiation fees and assessments for 
railroad and airline employees. 

The bill was amended in the Senate spe- 
cifically to exclude fines and penalties from 
those assessments the nonpayment of which 
gives a union the right to deny an employee 
membership. Also there was added a provi- 
sion requiring a written authorization by an 
employee of the assignment of assessments 
by the employer to the union. What is a 
labor organization, according to the statute, 
was defined. Rejected was an amendment 
making union-shop agreements ineffective 
in states which presently prohibit them (such 
a provision appears in the Taft-Hartley 
Act). Laid on the table as being irrelevant 
to the purpose of the bill—to maintain and 
insure industrial peace—was the Jenner anti- 
discrimination amendment. 

Limitations .on union-shop contracts in- 
clude a requirement that new employees be 
given sixty days in which to join the union, 
as compared to thirty days under the Taft- 
Hartley Act, and provisions making such 
contracts inapplicable to employees discrimi- 
natorily denied membership in the union or 
rejected for any reason other than nonpay- 
ment of uniform “dues, initiation fees and 
assessments.” A comparable provision in 
the Taft-Hartley Act is restricted to non- 
payment of uniform “dues and initiation 
fees,” omitting “assessments.” 

The House Committee on Interstate and 
Foreign Commerce recommended that the 
House consider the bill immediately. A sim- 
ilar House bill has been held up there by 
the Rules Committee. 


Other Legislation 


Other labor legislation being considered 
currently by Congress includes a bill to 
authorize deductions from the wages of sea- 
men for payment into employee welfare 
funds (H. R. 8349) and a bill to consolidate 
laws relating to compensation from dual 
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federal employment (S. 2351). The House, 
on the call of the Consent Calendar, passed 
a bill to amend the Postal Salary Act of 
1945 regarding holiday and overtime work 
(S. 3654), another to amend the Civil Serv- 
ice Retirement Act so as to make the exclu- 
sion from such act of temporary employees 
of the Senate and House inapplicable to 
such employees with one or more years of 
service (S. 3672), and one relating to the 
assignment of surplus clerks in the Postal 
Transportation Service. 


The Committees 


Though many important and pressing is- 
sues of international or immediate conse- 
quence have taken up most of the time of 
the last session of the Eighty-first Congress, 
several topics of importance to labor reached 
the germination stage in the legislative 
process: The Senate Subcommittee on Labor- 
Management Relations completed its hear- 
ings on the textile industry, testimony being 
given on general problems of the industry, 
the question of northern versus southern 
textile manufacturing, and attempts to or- 
ganize workers in the textile mills of the 
South. The Pace subcommittee of the House 
Committee on Agriculture held a two-day 
executive discussion of the farm labor 
situation. 

Extension of coverage of unemployment 


compensation was the subject of recent hear- 
ings of the Forand subcommittee of the 





House Committee on Ways and Means. 
Though pending legislation on this subject 
cannot possibly be acted upon during the 
Eighty-first Congress, it is hoped that the 
hearings will develop facts that can be used 
as a basis for a report to the full committee 
on the needs for extension. Among those 
who have testified are Secretary of Labor 
Tobin, Robert C. Goodwin, Director of Em- 
ployment Security, state officials and repre- 
sentatives of labor and management. 


Despite the fact that at the present time 
unemployment does not seem to be very 
much of a problem, Mr. Tobin, in his testi- 
mony, pointed up the fact that it takes con- 
siderable time to pass federal laws, and that, 
after enactment, the states must make changes 
in their laws to conform with the new re- 
quirements. The five main changes in the 
law which are recommended are: 


(1) Extension of coverage to persons not 
now covered and extension of federal unem- 
ployment compensation to Puerto Rico, subject 
to approval by that territory’s legislature. 

(2) Establishment of nation-wide mini- 
mum levels for amounts and duration of 
benefits. 

(3) Establishment of a system for appli- 
cation of benefits to persons who move from 
one state to another. 

(4) Improvement of the provisions con- 
cerning fraud and disqualification. 

(5) Improvement of the financing of the 
program. 
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Self-Control on Prices 


Michael V. DiSalle, Director of Price 
Stabilization, has stated that the coopera- 
tion of industry in pricing will largely deter- 
mine the necessity of mandatory controls. 
On December 19, the Economic Stabiliza- 
tion Agency announced pricing standards 
and asked for nationwide compliance in 
order to make further restrictions unneces- 
sary. Price increases after December 1, 
1950, which are in excess of those that 
would be permissible under the standards 
will be regarded as subject to action by the 
agency at the earliest practicable time. The 
standards include these: 


(1) Prices may not be increased by a 
producer whose net dollar profits before 
taxes are equal to or in excess of its average 
net dollar profits before taxes in the period 
1946-1949, except as provided in the follow- 
ing standard. 


(2) As to an individual material or serv- 
ice sold by a company whose net over-all 
profits are running above the general earn- 
ing standard as set out above, the price of 
such product or service may not be in- 
creased if it is being sold at a profit. In 
case of a particular product which is not 
profitable, the price may be increased but 
in no case by more than (a) the amount 
necessary to make it profitable or (b) the 
amount of the increase since June 24, 1950, 
in the cost of direct wages and materials 
going into the product, whichever is lower. 

The agency said to all affected sellers that 
official price action hereafter taken will use a 
base period ending not later than December 
1, 1950, and that no seller will derive any 
advantage under the regulations from price 
increases after that date. 


Uncle Sam's Helping Hand 


Foreign aid in the form of cash and goods 
extended by the United States government 
in the fiscal year ending June 30, 1950, de- 
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clined to $5 billion from the high of $6.4 
billion in 1949. In the five postwar years 
ending last June such aid abroad aggregated 
$28.1 billion. This is exclusive of the gov- 
ernment’s investment of $3.4 billion in the 
International Bank for Reconstruction and 
Development and the International Monetary 
Fund. 


Government aid has played a substantial 
part in financing the export surplus of the 
United States throughout the postwar period. 
The recent decline in aid has been accom- 
panied by an even greater reduction in the 
margin of exports over imports. Moreover, 
the sharp curtailment of aid in the form of 
long-term government credits has contributed 
to the reversal in the flow of net foreign 
investment. 


Three countries—England, Germany and 
France—accounted for almost half of the 
total net foreign aid in fiscal 1950. Aid to 
China declined most sharply from 1949 to 
1950, but substantia! declines were recorded 
for most of the major countries. Develop- 
ments following the Korean outbreak last 
June have greatly altered the outlook for ad- 
ditional new foreign aid and other activities 
abroad. 


New authorizations and appropriations by 
Congress from July through September, 1950, 
will provide $8.7 billion in addition to the 
carryover—making a total of $14.1 billion 
now available for grants and credits begin- 
ning July 1, 1950. Almost all of the new 
funds are for grants; the only new credit 
authority is that of $62.5 million for a loan 
to Spain. 


Use of Nondefense Aluminum 
to Be Reduced in 1951 


A National Production Authority order 
specifies that nondefense consumption of 
aluminum is to be limited to sixty-five per 
cent of the base period during the first 
six months of 1951. This original order on 
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aluminum was amended to provide for a less 
abrupt change in January and February. 
January usage is permitted at eighty per 
cent of the base period, February at seventy- 
five per cent. No change has been made for 
March and subsequent months. 


As with all such orders, NPA officials 
point out, available supply and defense de- 
mands will be the prime consideration. Should 


there be any immediate change in these 
factors, further amendments can be ex- 
pected. 


Congresswoman Appointed 
to Stabilization Post 


Mrs. Chase Going Woodhouse, retiring 
congresswoman frem Connecticut, has been 
appointed to the staff of the Economic 
Stabilization Agency. The announcement 
was made by Alan Valentine, administrator 
of that agency. Mrs. Woodhouse’s appoint- 
ment will be in effect from January 1. Her 
work will be in cormection with the dissemi- 
nation of public information on inflationary 
problems, wages and prices, particularly 
with regard to enlisting the understanding 
and support of the women of the nation. 





GE’s WILSON TAKES TOP POST 





Acme 


Pictured above is Charles E. Wilson, 
head of General Electric Company, who 
recently accepted a Presidential appoint- 
ment to run the defense production pro- 
gram. During World War Il Wilson was 
chairman of the War Production Board. 
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Use of Rubber to Be Cut 


Consumption of natural rubber will be cut 
twenty-eight per cent this January and 
February by new changes in National Pro- 
duction Authority rulings. However, total 
civilian rubber consumption will continue at 
approximately 90,000 tons a month due to the 
use of larger supplies of synthetic rubber. 

The amended order requires that camel- 
back be produced during January and Feb- 
ruary at the same proportionate rate to 
new rubber consumption as was produced 
during the year ending June 30, 1950. This 
is intended to provide material for a major 
conservation effort in rubber through the re- 
capping of auto tires. A-new passenger car 
tire of popular size requires eleven pounds of 
new rubber plus fabric and bead wire, while 
a retread job, which will often double the 
life of a tire, requires only five pounds of 
camelback, of which only five per cent is 
natural rubber. 


The amended order provides that no per- 
son shall consume during either January or 
February a total amount of new rubber (in- 
cluding all synthetic, both dry and latex, and 
all natural,- except latex and rubber from 
guayule) in excess of eighty-two per cent 
of his base monthly rubber consumption in 
January and eighty per cent in February. 
New rubber for Defense Department orders 
is not included in the order. The base 
monthly consumption represents one fourth 
of the amount of total new rubber consumed 
by the user during the last four months of 
1950, or as adjusted under provisions of the 
previous order. 


Natural rubber (exclusive of natural rub- 
ber latex and rubber from guayule) cannot 
be consumed in January in excess of fifty- 
one per cent, nor in February in excess of 
forty-three per cent, of the user’s base 
natural rubber consumption. ‘This base 
monthly consumption will represent one 
twelfth of the user’s actual consumption of 
natural rubber during the year ending last 
June 30. If the user’s maximum total new 
rubber consumption for the last four months 
of this year was adjusted under provisions 
of the previous order, his base monthly 
natural rubber consumption will be adjusted 
by the same percentage as his permitted new 
rubber consumption was changed. These 
amendments beome effective January 1, 1951. 


Steel Wages, Prices Rise 


The steel-producing subsidiaries of United 
States Steel Corporation have concluded 
settlements with the CIO’s Steelworkers, 
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effective December 1, that will boost em- 
ployment costs for the company about 
eleven per cent. The statement was released 
by Benjamin F. Fairless, president of the 
big steel company. 

The increase in cost of operation will ap- 
proximate $125,000,000 a year. Based on 
current tonnages, this is equal on a per-ton 
basis to about 5.5 per cent of the present 
average price of a ton of steel. 

An announcement was made concurrently 
by the same subsidiaries of increases in 
their prices for various steel products (other 


than tin mill products), also to take effect on 
December 1, 1950. The price increases will 
vary with many products, but, taken as a whole, 
will average about 5.5 per cent of present 
steel prices, which, mainly, have not been 
increased since December, 1949. 


Mr. Fairless said, “These price increases 
reflect only the increases in employment 
costs which are to result from the labor 
settlements. Heavy increases in the costs of 
the goods and services which United States 
Steel must purchase from others have al- 
ready occurred this year and further cost 








FEDERAL RENT CONTROL EXTENDED THREE MONTHS 





Acme 


Pictured above, getting in the preliminary spadework on rent control, are, left 
to right, W. Stuart Symington, chairman of the National Security Resources Board; 
Tighe E. Woods, Housing Expeditor; and Senator Burnett Maybank of South Carolina, 
chairman of the Banking Committee. In mid-December, both houses adopted legis- 
lation extending federal rent control until March 31, unless local governing bodies 
vote before then to retain controls until the end of June. 
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increases of this kind may be encountered 
in the future primarily as the result of higher 
prices occasioned by increased wage rates 
under the many new labor contracts nego- 
tiated in various industries during recent 
months. The new price schedules of United 
States Steel, however, do not reflect any 
increases in the costs of purchased goods 
and services which have already taken 
place.” The existing labor agreements, which 
permitted a reopening as to wage rates at 
this time, will continue in effect without 
other changes until December 31, 1951. 


Oil Employment Will Increase 


A rise in employment, combined with re- 
placement needs, will accompany an in- 
crease in petroleum production and refining 
that is expected to take place during the 
next decade. Demand for oil products will 
gradually increase during that time, and 
supplies of raw materials are expected to be 
adequate for expected needs. 


More than 200,000 workers are employed 
in crude petroleum production: exploration, 
drilling and rig building and operating and 
maintaining the nation’s 445,000 producing 
wells. Texas is the leading state in oil field 
jobs, followed by Oklahoma, California, 
Louisiana, Kansas, Illinois and Pennsylvania. 
The 375 refineries in the United States em- 
ploy nearly 200,000 also. Leading refining 
states are Texas, California, Pennsylvania, 
Louisiana, New Jersey, Indiana, Illinois and 
Oklahoma. 


The long-range demand for petroleum 
products has been upward, particularly dur- 
ing the last ten years. Domestic consump- 
tion in 1949 was almost six times the 1919 
total, and was seventy-four per cent above 
the 1939 level., A continuing rise in demand 
is indicated by these factors: more motor 
vehicles in use, growth of aviation, more 
oil heating, more Diesel engines, greater use 
of by-products, and the general growth of 
the population and industries. 


The gradual rise in employment, together 
with the large number of jobs resulting from 
replacement needs, will create many oppor- 
tunities for new workers in petroleum pro- 
duction. Most of the new workers will start 
as laborers, roustabouts and helpers. A large 
number of openings are expected for engi- 
neers, geologists, geophysicists, surveyors, 
draftsmen and other technical workers. 


More Engineers Needed 


The mobilization of the national economv 
that is now going on has upped the demand 
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for engineers so much that employers are 
still asking for more help after taking on 
the engineering schools’ record 1950 gradu- 
ating class of 50,000. Hiring in this field 
was much heavier than it was in 1949, al- 
though employers had reported they ex- 
pected to be hiring fewer engineers. As 
defense production rises and the armed forces 
are expanded, the demand for engineers will 
probably continue to increase. 


House Construction Drops, 
Other Building Expands 


Home building dropped off. in November 
when builders started 85,000 new permanent 
nonfarm dwelling units. This was a decline of 
18,000 units from October, and was 10,500 units 
under the number begun in November, 1949. 

Although a seasonal decline usually occurs 
at that time of year, home building was 
practically at a standstill in some parts of 
the country during November due to severe 
storms. In 1949, when abnormally mild 
weather prevailed in most parts of the country, . 
the October-November drop was only eight per 
cent, compared with eighteen per cent in 1950. 


Reports on building permits issued in No- 
vember indicate that new building was most 
seriously affected in northern and eastern 
states, where permit volume was down from 
October by almost twenty-five per cent. In 
the far west there was a fifteen-twenty per 
cent drop, and in the southern states, about 
ten per cent. 

Nonresidential building expanded in No- 
vember, partially offsetting the decline in 
home building, to hold total construction ac- 
tivity at a record level for this season of 
the year. The total value of all types of new 
construction put in place during November 
amounted to more than $2.5 billion, off by 
eight per cent from October, but twenty-three 
per cent above the total for November, 1949. 


The rise in nonresidential building activity 
resulted from contraseasonal gains of five 
to ten per cent in commercial and industrial 
building and smaller increases in construc- 
tion of religious, private educational, and 
hospital buildings. Effects of the limitation 
order on new construction for social and 
recreational purposes began to show up with 
a small decrease in construction activity on 
projects in that group. 

Despite the November decline, private 
home building continued to be the largest 
single factor in establishing 1950 as the 
record year for expenditures on new construc- 
tion. Private residential building (including 
new dwellings, additions and alterations, and 
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nonhousekeeping __ residential 
structures) accounted for 
forty-four per cent of the 
total value of all types of 
new construction in No- 
vember, and for forty-five 
per cent of total new con- 
struction during the first 
eleven months of 1950. Pri- 
vate construction other than 
residential building made up 
only twenty-nine per cent of 
the total during the first 
eleven months of 1950 and 
public construction was twen- 
ty-six per cent of the total. 

All types of public con- 
struction declined in No- 
vember. School and hos- 
pital building was down only 
slightly, and highway con- 
struction showed a smaller 
drop than is usual at the end 
of the year. Expenditures 
for military and naval build- 
ing, amounting to $17 million 
in November, were higher 
by $3 million than in No- 
vember of 1949, 


Total outlays for new con- 





ClO LEADERS CONFER IN CHICAGO 





Acme 


Two of labor's ablest leaders are pictured here in 
an off moment at the ClO’s Twelfth Constitutional Con- 
vention heid recently in Chicago. 
president of the ClO and the Steelworkers, and right, 
Walter Reuther, chief of the United Auto Workers. 


Left is Philip Murray, 





struction in 1950 passed the 

$25 billion mark by the end of November, 
exceeding the total for the first eleven 
months of 1949 by twenty-two per cent. 
During the first eleven months of 1950, pri- 
vate expenditures for new construction, 
amounting to $19 billion, were twenty-eight 
per cent higher than in 1949, while public 
expenditures of almost $6.5 billion were up 
nine per cent. 


Adam's Rib in Overalls 


In the year preceding last October, em- 
ployment of women rose by more than a 
million. Almost half of the rise was ac- 
counted for by an increase in agricultura! 
workers brought on by favorable weather 
in October of this year. In the same period, 
unemployment of women fell by nearly a 
quarter million, and there were fewer non- 
working women than in 1949. Over halr a 
million women entered the labor market in 
September and October, 1950. 

Women on the labor scene have become 
increasingly important since the first World 
War, and World War II served to increase 
their importance beyond the most generous 
estimates of the sociologists. Today there 
are in the United States over eighteen mil- 
lion women employed outside their homes. 


Rank and File 





They work in factories, offices, schools, their 
own businesses, hotels, restaurants, laundries. 
Thousands of women are employed in local, 
state and federal government, and many 
thousands more work in private households. 
Since 1910, the proportion of married women 
who work has risen to about fifty per cent. 


The Women’s Bureau of the Department 
of Labor has been keeping pace with ali the 
Jane Does going forth with lunch buckets, 
and one of the big jobs has been to preserve 
a necessarily special treatment of the woman 
worker. The achievements and objectives 
of the Women’s Bureau include these: 


Limiting the employment of women to 
not more than forty-eight hours a weck; at 
least one day of rest in seven; no work pe- 
riod of more than five hours without a break 
for a meal or rest; a rest period of at least 
ten minutes in the middle of each half-day 
work period, in addition to the lunch period, 
without lengthening the work day: some 
vacation with pay after six months on the 
job; sick and maternity leave without loss 
of job or seniority rights; night work kept 
to a minimum; equal pay for equal work; 
and safe and healthy working conditions. 


Someone has said that if the woman is not 
satisfied with her circumstances, she will 


59 








not let anyone else be satisfied. Our economy 
seems now to be the result of taking a real- 
istic view of woman’s place in our way of life. 


Ninth Raise Since the War 


Since the end of World War II, the In- 
terstate Commerce Commission has granted 
eight rate increases to the nation’s railroads, 
and now the ninth may be on the way. This 
is pointed out by The Machinist, weekly pub- 
lication of the International Association of 
Machinists. The expectation of a new raise 
is based on the application of 175 eastern 
roads for a new four per cent boost in freight 
rates, except on coal, for which a twelve per 
cent raise has been asked. 


The Machinist observes that the railroad 
unions are asking for a fourth boost in 
wages since the war and cannot help think- 
ing what a fuss would be caused if they 
“were now seeking their ninth.” 


Leaving for the Service 


Employer policy on military leave has been 
revised since last June in eighty per cent of 
150 companies surveyed by the National 
Industrial Conference Board. Bonus pay- 
ments, pensions, group insurance and hos- 
pitalization are being re-examined by many 
companies in relation to an over-all policy 
on military leave. 

Current policy was found to be “about as 
liberal” as during World War II. About 
fifteen per cent reported greater liberality. 
New postwar benefit plans, supported in 
whole or in part during the military leave, 
account for most of the widening of ad- 
vantages for the serviceman. Approximately 
ten per cent of the companies surveyed were 
found to be less liberal, feeling that the cur- 
rent situation did not yet call for going “all 
out” for the veteran. 


Handicapped Finding Work 


For the last five years, one week in Octo- 
ber has been set aside for special emphasis 
on employing the physically handicapped. 
In October of this year everybody seemed 
to work particularly hard at finding work 
for those who are blind or partially paral- 
yzed, and chalked up a record month. Loéal 
offices of state employment services placed 
32,544 otherwise dependent persons in useful 
work, compared with 21,171 in October, 1949. 

Robert C. Goodwin, director of the Office 
of Defense Manpower, gave credit for the 
record both to the special week and to the 
stepping up of economic activity in general. 
Practically everybody who could possibly 
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have helped did help. Postwar surveys have 
shown what economists and sociologists 
have long maintained—in certain jobs, the 
handicapped worker can be as effective as 
the normal person, and sometimes he is better. 


Plumbers’ Monopoly Heid 
Invalid in Illinois 


The Illinois Plumbing License Law, which 
sets up rigid requirements for persons who 
want to be plumbers, has been declared un- 
constitutional by the Illinois Supreme Court. 

The law requires a would-be plumber to 
start as an apprentice. After five years he 
can become a journeyman, and after ten 
years may become a licensed master plumber. 
The training must be under the supervision 
of a master plumber. 

However, as the court pointed out, the 
act does not put upon the master plumber 
any obligation to employ any would-be pipe- 
threader who comes along, and it leaves to 
his discretion whether to continue the em- 
ployment of an apprentice who has started. 


“Apprentices come into existence only 
through the reasoned, or unreasoned, grace 
of the licensed master plumber,” the court 
said. “The right to instruct the apprentices 
and journeyman plumbers belongs exciu- 
sively to the master plumbers. The legis- 
lature by bestowing that right upon licensed 
master plumbers, intentionally or uninten- 
tionally, conferred upon them a monopoly.” 

The court also objected to the length of 
time required to obtain a master’s certifi- 
cate, pointing out that one can become a 
pharmacist or a doctor in less time. 

The decision may have widespread impli- 
cations for the entire building construction 
industry, where similar apprenticeship ar- 
rangements are in use. 


Possible Refund to Employers 
in New Jersey Benefit Case 


Employers in New Jersey may be eligible 
for refunds on unemployment benefit con- 
tributions, depending on. the disposition of 
the Horsman Dolls, Inc. appeal, now pending 
in the New Jersey Supreme Court. 

The Superior Court, Appellate Division, 
has held that certain benefit charges against 
the corporation’s experience rating record 
should be canceled because the Unemploy- 
ment Compensation Commission had failed 
to give notice of the allowance of benefits as 
provided by law. 

If the ruling is upheld, employers may be 
eligible for benefits if application is made 
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within two years of the calendar year in 
which similar contributions were paid. 

The result could be a hike in rates for all 
employers, however; the law provides for 
increasing rates when the balance in the un- 
employment trust fund does not equal a 
given percentage of total taxable wages re- 
ported for the preceding calendar year. 


Tax Benefits 
and Vacation Contracts 


Is it possible for an employer to reduce his 
federal income tax liability by changing the 
form of his union contract with respect to 
paid vacations? A Tax Court decision dated 
October 10, 1950, raises this question. 


The case holds that an employer cannot 
deduct vacation payments accrued for the 
taxable years 1943 and 1945, when the pay- 
ments were actually made in 1944 and 1946. 
In this respect, the decision throws doubt 
upon the propriety of the general practice 
of companies in taking deductions for vaca- 
tion payments in the taxable year when they 
accrue rather than in the year when the 
amounts are actually paid in cash. The de- 
cision may also reflect a reversal in policy 
as to the allowance of such deductions by 
the Bureau of Internal Revenue. One com- 





mentator has this to say: “This degision 
seems to be a sweeping one, although there 
were some minor technicalities in the case. 
It may seriously affect many corporations 
which are now accruing vacation pay.” (See 
The Wall Street Journal, November 1, 1950, 
page 1.) 

While these things may be true, there is 
also the possibility that the “minor techni- 
calities” of the decision may ricochet back 
against the Bureau so as to allow the em- 
ployer a tax benefit rather than a tax loss. 

The Tax Court case is Tennessee Con- 
solidated Coal Company v. Commissioner, 
CCH Dec. 17,876, 15 TC —, No..62 (1950). 
The taxpayer company kept its books and 
filed its federal income tax returns on an 
accrual basis of accounting and by calendar 
years. Its contract with a labor union, which 
became effective on June 18, 1943, provided 
that all mine workers with a record of 
twelve months’ continuous employment for 
the period immediately preceding a date in 
1944 should be entitled to fifty dollars as 
vacation pay. This modified an earlier agree- 
ment which set twenty dollars as vacation 
pay. On April 11, 1945, the vacation pay 
provisions of the contract were again 
amended to provide for payments at the rate 
of seventy-five dollars. 





WHO GETS UNEMPLOYMENT COMPENSATION? 


(Recent rulings and decisions on what constitutes leaving work with good cause; 
references are to CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Cause 


The Decision Ref. 





Employee quit to be married and 
move to another state. 


Hired to work part-time, a housewife 
soon agreed to work five days a 
week. When scheduled to work six 
days she quit because she wouldn’t 
have time for her housework. 


On a job which required her to hire 
a baby sitter from 3 p.m., when she 
started work, till 7 p.m., when her 
husband got home, employee quit 
after one day because the baby had 
inadequate care. 


Her act was voluntary; no benefits. 


No benefits. 
part-time worker when she agreed 
to work five days a week. 


Since the employee knew of the 
hours of work before she started, the 
claim was not allowed. 


Pa. { 8268 


She stopped being a| Pa. § 8272 


Pa. J 8266 





On pension from one job, the worker 
took another. When he lost the sec- 
ond he applied for compensation. 


A woman left a factory job to take 
one as a housekeeper, disliked it, and 
quit the first day. 


A baseball player was laid off at the 
end of the season. 





The pension from the first company 
was held to be immaterial, and the 
benefits were granted. 


No benefits. In both cases she had 
quit the jobs voluntarily. 


He was eligible for benefits from 
October through January. 





Pa 


Pa 


Pa 


. 1 8264.02 








. $8271 


. 7 8263.10 
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Eagh of the union contracts provided that 
no employee should lose his right to vaca- 
tion payments because of injury or sickness 
or because of service with the armed forces. 
Each contract also provided for a “termina- 
tion” of any employee’s right to vacation pay 
in the event of permanent and total dis- 
ability or in the event of a strike or work 
stoppage. 

During 1943, 1944 and 1945 the taxpayer 
accrued, month by month, one twelfth of its 
anticipated liability for vacation payments. 
During the years 1942 through 1945, the 
taxpayer employed around 450 to 500 miners, 
and ordinarily not more than eight or ten 
of them left the petitioner’s employ in any 
one year. Strikes and increases in vacation 
payments were possible. 


The Commissioner of Internal Revenue 
allowed the taxpayer a deduction for vaca- 
tion pay only for the amounts actually paid 
in each year, thus disallowing deductions of 
$10,854 and $4,409.26, representing accrued 
vacation payments claimed by the taxpayer 
in its 1943 and 1945 returns, respectively. 


The coal company brought the case to 
the Tax Court, and a majority of that court 
held that the Commissioner was correct in 
disallowing the deductions for accrued vaca- 
tion payments. The principal ground of the 
majority’s decision was that the amount of 
the employer’s liability for vacation pay- 
ments and the fact of liability itself could 
not be determined until after the close of 
the taxable year. The majority emphasized 
that, since the individual employee could not 
establish his right to vacation pay until he 
had “completely complied with every part 
of the contract,” and since there might be 
strikes or changes in amount of vacation 
payments, the employer’s liability really de- 
pended upon a condition precedent, i. e., 
“whether or not the miners, individually, 
were working for the company on the date 
‘required in the contract and had complied 
with the requirements contained therein.” 


Two members of the court dissented from 
the majority opinion. After discussing an 
earlier Tax Court ruling on accrual deduc- 
tions, Judge Black’s opinion reads in part 
as follows: “. . . ‘Our sole present concern 
is whether this petitioner’s [the coal com- 
pany’s] regularly employed system of keep- 
ing its records was such as to report its 
income properly. If so, no compelling rea- 
son for condemning it has been advanced.’ 
It seems to me that the method which peti- 
tioner consistently used in accruing its lia- 
bility for vacation pay did not distort 
income, but, on the contrary, aided in clearly 
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reflecting it. Therefore, I see no reason 
why it should be disapproved.” 


Although the language of the majority 
opinion seems to say that a deduction will 
be allowed for an accrued item only if the 
amount as well as the fact of liability is 
ascertainable during the taxable year, this 
notion seemis without any substantial sup- 
porting authority. Indeed, it seems contrary 
not only to the principle laid down by the 
Tax Court itself in an earlier decision 
(Atlantic Coast Line Railroad Company, 4 
TC 140) but also contradictory to deci- 
sions of the Supreme Court of the United 
States. The Bureau of Internal Revenue 
has itself recognized the principles laid down 
in these other decisions; this may be seen 
in the following quotation from a memo- 
randum opinion of the Income Tax Unit, 
found at 1949 CCH STANDARD FEDERAL TAX 
Reports { 6140, I. T. 3956, 1949-12-13102 
(p. 2): 


“The general rule applicable to taxpayers 
which keep their accounts and file their re- 
turns on the accrual basis is that there 
should be charged against the income of a 
taxable year the expenses incurred in and 
attributable to the process of earning income 
during that year, even though such expenses 
may not be paid until a subsequent year. 
Where all the events which determine the 
liability of the taxpayer have occurred with- 
in the taxable year, the liability may be said 
to have accrued even though the amount 
thereof has not been definitely ascertained 
during the taxable year (United States v. 
Anderson, 269 U. S. 422, T. D. 3839, C. B. 
V-1, 179 (1926) [1 ustc $155], and Lucas 
v. American Code Co., Inc., 280 U. S. 445, 
Ct. D. 168, C. B. TX-1, 314 (1930) [2 ustc 
1 483]), but if it is uncertain whether any 
liability exists, there can be no accrual for 
tax purposes until the contingency disap- 
pears and liability becomes fixed and certain 
(Brown v. Helvering, 291 U. S. 193, Ct. D. 
786, C. B. XITI-1, 223 (1934) [4 usre J 1223], 
and Highland Milk Condensing Co. v. Phil- 
lips, 34 Fed. (2d) 777, Ct. D. 117, C. B. 
VIII-2, 301 (1929) [1 ustc ] 426]).” 


Brown v. Helvering, cited in the above 
quotation, had facts similar to the Tennessee 
Consolidated case, not only in the fact that 
the amount to be accrued was not reason- 
ably ascertainable during the taxable year, 
but also in the fact that liability of the tax- 
payer for the alleged debt was also in con- 
siderable doubt. The other two Supreme 
Court cases cited in the above quotation not 
only permit, but require, accruals. Moreover, 
an examination of the most recent author- 
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IN TIME OF CRISIS 


“The American Federation of Labor 
is deeply concerned that our nation's 
defense and mobilization program 
shall have the full support of all 
groups. We know that the support 
of no segment of our economy is 
more vital to the success of this pro- 
gram than that of -America’s workers. 
. . » We are not unmindful of the 
sacrifices which the defense of peace 
and freedom may entail. . . . | know, 
however, that America's workers will 
be found in the forefront of all patri- 
otic groups. We are going to give 
all-out support to our nation, regard- 
less of the cost to ourselves, until vic- 
tory is ours.” —wWilliam Green 





ities indicates no change in the rule that 
the deductions for items properly accrued 
during the taxable year will be allowed 
provided that the amount of the liability can 
be reasonably estimated during the taxable 
year. (See the authorities cited at 1950 
CCH. Stanparp FeEpERAL TAx REPorRTS 
{ 409.294-409.3225.) 

It thus appears that the ground upon 
which the majority decision in the Tennessee 
Consolidated case must reasonably rest is 
that liability itself, for any amount what- 
ever, did not accrue during the taxable years 
1943 and 1945. This because that liability 
was subject to a condition precedent—that 
the employees be on the payroll and have 
performed all the terms of the contract at 
_the time when: their vacation was to begin. 
Obviously, the condition could not be ful- 
filled until the time when the vacation pay- 
ments were to be made, i. e., in 1944 and 
1946 respectively. 

Consequently, it follows that the vacation 
payments should have been deductible in 
‘the taxable years 1943 and 1945 if the lia- 
bility to make the vacation payments accrued 
during those years. It likewise follows that 
the liability would have occurred then if the 
condition in the contract were a condition 
subsequent rather than a condition precedent. 
This conclusion is supported by the language 
of the majority decision as well as by earlier 
Bureau pronouncements. (See, e. g., I. T. 
3956, 1949-12-13102 (p. 2); Bureau Letier, 
May 21, 1948, 1948 CCH STANDARD FEDERAL 
TAx Reports J 6158; G. C. M. 25261, 1947-2 
CB 44.) 

Hence the problem reduces itself to a 
probiem_ combining some of the elementary 
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principles of contract law and accounting. 
Regarding the contract aspect, the employer 
quite naturally will not care to be bound to 
make vacation payments in certain situations 
—for example, when there has been a strike 
or when there have been individual termina- 
tions of employment before the vacation 
periods begin. And because of the considera- 
tions already outlined, it is essential that 
these conditions be embodied in the form 
of conditions subsequent rather than condi- 
tions precedent. 


It is likewise essential, from the account- 
ing standpoint, that there be a reasonable 
relation between the labor services to be 
performed in the taxable year, e. g., 1951, 
and the amount of the vacation payments to 
be made in the year next following the 
taxable year, e. g., 1952. This is because of 
the accounting principle, relating to accrued 
expenses, that “there should be charged 
against the income of a taxable year the ex- 
penses incurred in and attributable to the 
process of earning income during that year, 
even though such expenses may not be paid 
until a subsequent year.” (Quotation from 
I. T. 3956, cited above.) In short, the new 
contract must also be drawn up so as to 
make the disbursements in 1952 match the 
services rendered by the employees in 1951. 


There are undoubtedly many variations 
which such a contract could have. One pos- 
sibility that is immediately apparent would 
be a provision that, on December 31, 1951, 
employees should become absolutely entitled 
to vacation payments to be made during 
1952 if, on December 31, 1951, they had 
worked continuously during the immediately 
preceding twelve months (except for au- 
thorized absences in the event of sickness, 
vacation, service with the armed forces, etc.), 
except that the liability on the part of the 
employer to make such payments during 
1952 should immediately cease if the work- 
man should terminate his employment or go 
out on strike during 1952 prior to the time 
his vacation should begin. A separate pro- 
vision could be made for the benefit of those 
workmen first commencing employment 
during 1951. Under such a contract, any 
adjustments of the accruals in 1952 could be 
treated as “overlapping items,” as provided 
by Section 29.43-2 of the federal income tax 
Regulations 111. 

The tax benefit of such a contractual pro- 
vision would arise when there had been no 
previous contract in force with respect to 
vacation payments (so that deductions would 
previously have been taken for vacation 
payments during the year the payments 
were actually made), or when the existing 
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contract was so drawn as to make the vaca- 
tion payments properly deductible in the 
year when the payments were actually made, 
as in the Tennessee Consolidated contract. 
By the execution of the new contract, the 
employer should be entitled to a double de- 
duction for vacation payments for one year. 
Thus, if there were no contract in force 
with respect to vacation payments during 
1950 and the earlier part of 1951—or if dur- 
ing that time a contract like that in the 
Tennessee Consolidated case were in force— 
the employer should be able to deduct vaca- 
tion payments actually made in 1951. If then, 
in July, 1951, he should execute with the 
labor union a new contract like that out- 
lined above, he should likewise be entitled 
to deduct during 1951 the accrued amounts 
for vacation payments to be made during 1952. 


The benefit of the double deduction could 
be twofold. First, it would give the taxpayer- 
employer the interest-free use of the money 
he would otherwise’ pay in taxes for one 
year. Second, it could result additionally in 
a positive tax saving if there were a change 
in the tax rates. Thus, to reap the greatest 
benefit from such a double deduction, the 
taxpayer would have to make a pretty good 
guess as to changes to be made in the tax 
laws. A change in the union contract could 
boomerang if profits and taxes both in- 
creased considerably within a year or few 
years following the taxable year when the 
change was made. 


Generally speaking, the best time to take 
the double deduction would be in a year 
when net income is at a peak, when tax 
rates are at a peak and when the year in 
question is not a base year for purposes of 
the excess profits tax. At the time of this 
writing, it is the consensus that 1950 will 
not be a base year for purposes of the 
anticipated excess profits tax. 


With more inflation, higher taxes and pos- 
sible wage freezes on. the way, counsel for 
labor unions can be expected to argue for 
increased vacation benefits along the above 
lines in the near future. 


Metal-Cutting Tool Industry 
Faces Curtailments 


An advisory committee in the metal-cut- 
ting tool industry has been formed to recom- 
mend a program for the curtailment of the 
use of tungsten alloys. The committee was 
to provide the National Production Authority 
with specific recommendations by the first 
of the year. 

The NPA had advised the industry that 
shifts from the use of tungsten steels to 
alloys made of molybdenum and other sub- 
stitutes would have to be made. Production 
of these substitutes to replace tungsten is 
already being expanded. Other matters dis- 
cussed at a meeting of the industry repre- 
sentatives with governent officials were the 
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shortage of cobalt, also used in the matter 
of high-speed cutting tools, and the need 
for the expansion of the industry in general. 
Spokesmen for the industry said that an ex- 
pansion of twenty to twenty-five per cent in 
the near future appeared to be “a very con- 
servative estimate.” 


Now You Can Believe It 


Since 1940, an error has been accumulat- 
ing in the Bureau of Labor Statistics rent 
indexes because of the fact that the indexes 
have measured the changes in rents of hous- 
ing accommodations after they were in the 
rental market and have failed to reflect the 
higher rents charged for new dwellings 
when they were first rented. Early in 1950, 
the bureau conducted extensive field surveys 
of rent which make it possible to estimate 
the amount of this “new unit bias.” The 
effect of the bias on the rent indexes and 
the all-item indexes published heretofore 
will be shown by the figures released from 
now on by the bureau. 


The error that piled up from 1940 to 
January of 1950 was 5.7 per cent of the 
rent index. Applying this to the index for 
last October would raise the rent index 
by 7.1 index points and the all-items index 
by 1.3 points. 


The correction for the new unit bias is to 
be considered an official figure but it has 
not been incorporated by adding it to the 
index number for October. The bureau did 
not do so because of its previously an- 
nounced plans to make certain other adjust- 
ments of the consumers’ price index which 
are scheduled to be introduced in the Jan- 
uary, 1951 index, to be published in Feb- 
ruary. In order to avoid two separate 
adjustments to the index numbers, the bureau 
has decided to publish these corrections for 
October separately and to delay their incor- 
poration into the index until the other 
changes are made in the January, 1951 
index. 


Auto Workers Ask 
Benefits for Servicemen 


Locals of the United Auto Workers 
(CIO) have been notified to ask for con- 
tract clauses protecting union members sub- 
ject to military service. These points were 
approved by the UAW’s executive board: 


(1) Re-employment rights for returning 
servicemen, regardless of type of discharge 
issued by the military. 


Rank and File 


(2) Re-employment rights for probation- 
ary employees. 

(3) Guarantee that returning servicemen 
be granted promotional opportunities dur- 
ing their absence in the armed forces. 


(4) Vacation pay for year of entrance into 
and year of return from service. 


(5) Pension credit for time spent in mili- 
tary services. 


(6) Continuation of life, hospitalization 
and surgical insurance benefits during mem- 
bers’ military service. 

(7) Establishment of a labor-management 
military deferment committee. 


House Passes 
on Free Insurance for Gl’s 


In mid-December the House of Repre- 
sentatives passed the Rankin Bill (H. R. 
9911) providing for free insurance protection 
for members of the armed forces. The in- 
surance will be retroactive to June 27, 1950, 
when the United States forces entered the 
Korean war, and will end when the service- 
man returns to civilian life. 


Workweek Lengthening 


An increase in weekly hours of work con- 
tinued the fairly steady extension of the 
factory workweek following the upturn in 
business activity at the beginning of 1950. 
The workweek of the 13.1 million produc- 
tion workers in the nation’s factories was 
extended to an average of 41.4 hours in 
mid-October, from 41.0 in mid-September. 


The October average was the highest 
since December, 1945. Reflecting more over- 
time and increased wage rates, average 
hourly earnings rose by nearly two per cent 
in the same period to $1.497. With a grow- 
ing volume of orders, manufacturers ad- 
vanced average weekly hours about four 
per cent between January and October. The 
gain contrasts with the relatively unchanged 
workweek during 1949 when the pace of 
industrial activity was slower. 


Take Your Choice, 
Benefits or a Lawsuit 


A coal miner who was injured while at 
his job accepted hospital benefits from his 
employer and $20 a week under provisions 
of the Workmen’s Compensation Law. 
When the miner left the hospital the pay- 
ments were stopped. He did not return 
to work, and a year later sued the employer 
for $25,000 for personal injuries. 
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The Missouri Supreme Court held that 
the miner’s conduct in accepting benefits 
for the period of a year constituted an elec- 
tion of remedies and such acceptance oper- 
ated as a bar to the personal injury suit. 
The employer was neither insured nor had 
qualified as a self-insurer, and the court 
concluded that although the claimant had 
an option to select either remedy, he was 
not entitled to invoke both. The Work- 
men’s Compensation Commission had notified 
the injured worker that he had a right to 
elect to recover from the employer at com- 
mon law or to recover under the act with 
the compensation payments commuted and 
immediately payable. (Neff v. Baiotto Coal 
Company, CCH WorKMEN’s COMPENSATION 
Law Reports { 2363, Missouri Supreme 
Court, November 13, 1950.) 


Our Elastic Menu 


Increases in prices of fresh fruits and 
vegetables were the main factors in a rise 
in retail food prices of 0.7 per cent during 
the first two weeks of November. Smaller 
price changes for other food groups were 
mixed. 

A Bureau of Labor Statistics survey of 
fifty foods in eight cities revealed that prices 
were higher for twenty-eight foods, lower 
for twenty, and no change was reported for 
two. The retail food price index was up 
2.2 per cent from June 15, before the Korean 
war. 

Fruit and vegetable prices in the eight 
cities rose an average of 5.6 per cent over 
the two-week period, as increases of 7.2 
per cent for fresh fruits and vegetables more 
than offset a decrease of 0.3 per cent for 
the canned variety. Largest price rises were 
for green beans (forty-five per cent), fresh 
tomatoes (twenty-three per cent), lettuce 
(eighteen per cent), and carrots (thirteen 
per cent). Prices also rose on sweet po- 
tatoes, apples, prunés, navy beans, and 
canned tomatoes, peas and pineapples. Prices 
dropped on oranges, bananas, onions, cab- 
bage, white potatoes, and canned peaches 
and corn. 

Slight price increases occurred over the 
two-week period for cereals and bakery 
products, dairy products and fats and oils. 
Declines were reported for eggs (3.8 per 
cent), coffee (1.9 per cent), meat, poultry 
and fish (0.6 per cent), and sugar (0.5 per 
cent). Beef chuck roast, chickens, and most 
pork items also declined. 


The greatest increases since June were 
reported for eggs (36.4 per cent), coffee 
(12.4 per cent), dairy products (10.0 per 
cent), and fats and oils (9.0 per cent). Prices 
for sugar rose six per cent; canned fruits 
and vegetables, six per cent; cereals and 
bakery products, five per cent; and meats, 
poultry and fish, 0.3 per cent. Prices for 
fresh fruits and vegetables dropped fifteen 
per cent over the June-November period. 


Cities covered in the survey were Atlanta, 
Boston, Chicago, Columbus, New York, 
Richmond, San Francisco and Washington. 


Factory Hiring Continues High 


Most recent figures on the factory hiring 
rate show that a fast pace is being main- 
tained. The rate last October was down 
slightly from the previous month, but it 
was far ahead of the previous year. Hirings 
continued to exceed separations by a signifi- 
cant margin. Layoffs advanced slightly, but 
still made up only a small proportion of 
total factory separations. The rate of mili- 
tary and miscellaneous separations continued 
at four per thousand employed, compared 
with one per thousand in the early part of 
1950. 


Paid Time Off— 
for Drinking Free Beer 


Workers in the Tuborg Brewery in Copen- 
hagen, Denmark, get free beer from their 
employer and a total of sixty minutes a day 
in rest periods to drink it. What’s more, 
the 2,100 workers, who can earn two to 
three per cent more than their normal take- 
home pay by means of an incentive system, 
have a sick benefit plan and a tuberculosis 
foundation which pays a year’s full wages 
to a stricken employee. There is a pension 
on retirement and a loan fund for emer- 
gencies. In addition to a year-round recrea- 
tion program, there is a kindergarten for 
employees’ children and a system of free 
vacations every summer. 


A further boost in productivity in the 
famous brewery is in sight when new plant 
layouts are finished, and workers will share 
in its savings. About $500,000 in new ma- 
chinery was provided for the brewery out 
of Marshall Plan funds. (CIO News.) 


Russia's system of expansion is by trial and terror. 


—Pathfinder. 
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mitments and rely on the remedial processes 
of the Board.” Chairman Herzog dissented 
from so much of the opinion as would indi- 
cate that in all cases where an unfair labor 
practice strike coincides with a contract vio- 
lation the employer is free to discharge the 
strikers. Member Houston also dissented, 
noting that the Eightieth Congress had re- 
jected a proposal outlawing strikes in pro- 
test of employer action for which the act 
provided a remedy. 

Recent cases involving strikes in violation 
of collective agreements have created a side 
issue which may be of importance in all cases 
involving discharge or reinstatement of strik- 
ers. The Board and at least one court seem 
to be at odds concerning the mechanics of 
discharging or reinstating unlawful strikers. 
Once the employer has reinstated all strik- 
ers, the Board has ruled, he may not later 
discharge the strike leaders, unless he has 
explicitly reserved the right to do so." The 
Court of Appeals for the Fifth Circuit has 
held, on the other hand, that the employer 
may later discharge leaders of an unlawful 
strike notwithstanding the fact that he has 
not reserved the right to do so-in settlement 
correspondence with the union.” However, 
the Board does concede that the employer 
is free to establish conditions in reinstating 
unlawful strikers, and, if the conditions are 
not met by the strikers, the Board holds, 
the employer need not reinstate them.” 


Picket-Line Aggression —As a general prop- 
osition, it may be said that employers are 
entirely free, under the Taft-Hartley Act, 


to discharge or otherwise discipline employ- 


ees who have participated in violent or se- 
riously aggressive conduct. Of course, the 
employer must prove that the employees 
have engaged in such conduct; he will find 
himself guilty of an unfair practice if he 
cannot present the Board with direct and 
cogent proof; hearsay is not enough.” 


The act now gives employees the right to 
refuse to engage in concerted activities, as 
well as the right to engage in such activities. 
Thus, employees have the right to work 
during a strike, and if pickets deny them 
access to the plant, the employer may dis- 
cipline the pickets.“. One federal district 
court has gone so far as to hold that picket- 
ing to compel employees to join a union 
after they have voted against that union 
would amount to restraint or coercion of 
employees under Section 8 (b) (1) (A).” 
Presumably, this court would also then hold 
that the employer has a right to discipline 
such pickets, but the Board has' restricted 
that right generally to cases where the pick- 
ets have been guilty of overtly violent or 
menacing conduct or conduct which prevents 
access to the plant. Thus mass picketing, 
which usually prevents access, will ordinarily 
be an unprotected activity.” Further, the 
Board has recently declared that nonstrik- 
ers need take no pains to avoid a picket line 
when they seek entry; if they are struck 
while deliberately walking through a picket 
line the employer may discharge the pickets 
who strike them, even though the nonstrik- 
ers might have walked around the picket 
line and entered the plant without incident.” 
However, the Board continues to hold that 
the employer forfeits his right to discipline 
employees guilty of violent acts if he invites 
them to return to work. Such an invitation 
amounts to a condonation of their unlawful 
activities, and a later discharge then be- 
comes unlawful.” 


It is sometimes difficult to understand the 
basis on which the Board holds that employ- 
ees have forfeited their right to protection. 
In one case,” the Board said that an em- 
ployer was guilty of unfair practices in 
refusing to reinstate (a) an employee who 
was fined in a local court for deliberately 
ramming and damaging the car of a non- 
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striker; (Lb) a striker who threw a rock at 
a company truck; (c) one who used violent 
and threatening language; and (d) a picket 
who fought with a nonstriker. On the other 
hand, the Board has upheld the right of 
employers to deny reinstatement to (a) 
strikers who attacked and attempted to over- 
turn a nonstriker’s auto; ™ (b) the leader in 
mass picketing; ™ and (c) strikers convicted 
of assault on a picket line.” One can only 
conclude that the Board intends to continue 
its distinction between major and minor acts 
of violence, with the almost inevitable in- 
consistencies and overlappings of that dis- 
tinction, notwithstanding the evidence of a 
contrary Congressional intent.” 


It is probable that pickets who call non- 
strikers “scabs” will be invulnerable to em- 
ployer discipline, since the Board has held 
that such name-calling is a phase of the 
right of free speech, not the type of activity 
condemned by Section 8 (b) (1) (A) of the 
Act." In the Augusta Chemical Company 
case,” the NLRB held, without discussion, 
that an employer may discharge an em- 
ployee who warns another against taking 
the job of a discharged union member. In 
the Tennessee Coach case,” on the other 
hand, the Board ruled that an individual 
union member is engaging in a protected 
activity where he threatens employees who 
are reluctant to join a union that the union 
will make things hard for them, and that 
they will ultimately have to join or be fired. 
The Board said, in the Tennessee Coach case, 
that this conduct might have amounted to 
a violation of Section 8 (b) (1) (A) if the 
employee were a union agent; but, since it 
was the act of an individual employee, the 
Board concluded, it was a protected con- 
certed activity. This ruling, to which Board 
Mumber Gray dissented, clearly challenges 
the assumption that individual acts parallel- 
ing union unfair practices are unprotected; 
to a certain extent it seems clearly contrary 
to legislative intent; and, at any rate, it in- 
creases the area of uncertainty in regard to 


the problem of the right of employers to 
discipline employees. It would seem that 
the clear policy of the act, condemning co- 
ercive action by either unions or employers, 
might well be extended to permit employer 
discipline of union members engaging in 
coercive activities, especially since the kind 
of activity engaged in in the Tennessee Coach 
case can scarcely be thought of as concerted, 
and since it is not unlawful only because of 
the technical requirement that coercion be 
the product of union action. 

Consumer Boycotts and Blacklists—The 
Board has directly held that an employer 
was guilty of an unfair practice where he 
suspended employees who directed a con- 
sumer boycott of the employer’s goods, in 
an attempt to induce the employer to recog- 
nize the union.“ This boycott was a con- 
certed activity, directed to the union’s aid 
and protection, the Board ruled, and it was 
therefore protected against employer reprisal 
even though it was executed at a time when 
another union’s representation petition was 
pending before the Board. It may be in- 
ferred from this and other decisions that 
the Board will likewise hold protected pri- 
mary blacklists and hot-cargo letters,” al- 
though the case may be different when “sec- 
dary” action is involved.™ 

Slowdowns and Refusals to Cross Picket 
Lines.—Following the implication of deci- 
sions under the Wagner Act, the Board has 
recently held that a slowdown is not a pro- 
tected concerted activity.” The suggestion 
in the ruling, of course, is that earlier court 
decisions, asserting that employees must 
either make a clean break or do their jobs 
in a normal way, now represent policy with 
which the Board is in accord. However, 
some refinement of this inference is indi- 
cated by the Board’s consistent rulings to 
the effect that an employer may not dis- 
charge an employee who refuses to perform 
those parts of his job which require him to 
cross a picket line. In an important sense, 
employees who continue to do some parts 
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of their work but refuse to perform those 
duties requiring them to cross picket lines 
are engaged in action which is at least qual- 
itatively similar to “partial strikes” and 
slowdowns, If partial strikes and slowdowns 
are not protected concertive activities, then, 
one might argue that refusals to cross picket 
lines, at least where they mean only partial 
refusals to work, should similarly be held 
unprotected. However, it is necessary to 
notice that respect for picket lines has tra- 
ditionally been a, far more acceptable type of 
activity than the partial strike or the slow- 
down, and this fact may be sufficient to jus- 
tify the Board’s consistent holdings to the 
effect that the refusal to cross a picket line 
is a protected activity. 


An interesting question is whether, when 
refusals to cross a picket line seriously up- 
set an employer’s business, he may order 
the employee to leave work entirely until 
such time as the picketing ceases. By such 
action, the person having respect for the 
picket line would occupy the status of an 
economic striker, taking his chances upon 
being replaced. The trial examiner in the 
recent de Cordova case™ implied that this 
might be a legitimate course of action for 
the employer to pursue, and the New York 
Bell Telephone Company did in fact take 
action of that kind when plagued by “hit- 
and-run” picketing.” While the NLRB sug- 
gested in the Pinaud case,“ discussed in the 
first installment of this article, that it might 
uphold such action on the part of the em- 
ployer, it is worthy of note that, in the de 
Cordova case, the Board carefully dissoci- 
ated itself from “any of the findings or con- 
clusions of the Trial Examiner relative to 
alternative actions the [employer] .. . may 
have resorted to in lieu of discharging [the 
employee who refused to cross the picket 
line].” @ 

Petitions and Miscellaneous Concerted Ac- 
tivities —Section 7 declares the right of em- 
ployees to engage in concerted activities for 
their mutual aid and protection. Despite the 
importance of the words of the section, they 
have seldom been carefully examined by 
the courts. The Board has generally held, 
until corrected by the courts, that virtually 
all types of activity, individual or collective, 
are entitled to protection where related to 
conditions at work, Thus, in the Joanna 


Cotton Mills case,“ the Board had held that 
an employer committed an unfair practice 
where he discharged an employee who had 
adopted a defiant attitude toward a super- 
visor who had reprimanded him for neglect 
of duty. The discharge was immediately 
occasioned by the employee’s circulation of 
a petition requesting the discharge of the 
supervisor. To the Board, the circulation 
of the petition was a protected concerted ac- 
tivity, but the Court of Appeals for the 
Fourth Circuit disagreed. Circulation of 
the petition was motivated by vengeance, the 
court said, not by a legitimate desire for 
mutual aid and protection. Hence, the court 


~ 


ruled, it was not protected by Section 7: 


“The words ‘concerted activities’ are lim- 
ited in meaning by the words with which 
they are associated ... , which have rela- 
tion to labor organization and collective 
bargaining, and by the purpose of such ‘con- 
certed activities’, which is expressly limited 
by the immediately succeeding language to 
concerted activities ‘for the purpose of col- 
lective bargaining or other mutual aid or 
protection’. . . . We agree that the ‘con- 
certed activities’ protected by the act are 
not limited to cases where the employees 
are acting through unions or are otherwise 
formally organized. It is sufficient that they 
are acting together for mutual aid or pro- 
tection. . . . It is clear, however, that to be 
protected the purpose of the concerted ac- 
tivities must be the mutual aid or protection 
of the employées; and it is equally clear 
that the circulation and pvesentation of the 
petition here involved was for no such pur- 
pose, but was nothing more nor less than 
an effort on the part of [the dischargee] .. . 
to vent his spleen upon a supervisory em- 
ployee whose rebuke in the performance of 
duty had angered him.” 


Indicating how the Taft-Hartley Act pro- 
hibits both employer and union discipline of 
employees engaging in legitimate concerted 
activities, the Board has recently made both 
liable for back pay to an employee who was 
discharged, at the request of the union, for 
circulating a petition advocating a system 
for selecting shop stewards to which the 
union was opposed.* 

While it is true, of course, that employers 
may discipline employees who waste com- 
pany time in discussing union affairs or who 
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create disturbances during working hours,” 


still there are circumstances roughly of this 
kind in which the employer may not take 
such action. Thus the Board-has held that 
where employees had never been punished 
for wasting time by talking, the employer 
could not justify a discharge of an employee 
who circulated a wage-increase petition on 
the ground that it involved a waste of com- 
pany time.“ 


Spokesmen for employees are in a pro- 
tected position whether they are conferring 
with the employer in regard to wage in- 
creases“ or remonstrating in connection 
with discharges of other employees.” It 
goes almost without saying, however,’ that 
there are limitations. A spokesman for em- 
ployees loses his protection, for example, 
where he physically attacks the employer.” 
However, the Board and the courts are hav- 
ing some trouble coming to an agreement 
on the question of whether or not the em- 
ployer may discipline employees who attack 
him verbally, rather than physically. Re- 
versing the Board, the Fourth Circuit has 
held that an employer may prohibit the dis- 
tribution of defamatory union literature on 
plant premises.” But the Board has held 
that an employer may not discharge an em- 
ployee who, in effect, called him a “crook 
and a liar” at a collective-bargaining confer- 
ence attended by the employer.” Further, 
in Westinghouse Electric Corporation,” a case 
in which the court of appeals denied en- 
forcement of the Board’s order, the Board 
held it an unfair practice for the employer 
to discharge an employee who made an un- 
intentional and nonmalicious mistake in dis- 
cussing wage rates. In so ruling, the Board 
had said that “employees do not forfeit the 
protection of the Act if, in discussing a mat- 
ter of such vital concern as wages, they give 
currency to inaccurate or incomplete infor- 
mation.” A _ similar ruling, similarly ex- 
plained, was handed down by the Board in 
the Atlantic Towing case.“ But the Fifth 
Circuit denied enforcement, declaring that 
the employer had a right to discharge the 
employee “irrespective of whether .. . [the 


employee] knew or did not know that the 
statement was false.” 


The basic question in these cases are: (1) 
whether statements, true or false, can be 
thought of as concerted activities where 
they occur in connection with collective bar- 
gaining; and (2) whether, if not concerted 
activities, such statements come within the 
protection of Section 8 (a) (3) of the act, 
which prohibits discrimination encouraging 
or discouraging union membership. 


HERE can be no real doubt that em- 

ployees engaging in collective bargaining 
or attending union meetings are participating in 
types of concerted activity which the act was 
designed to protect.” Therefore, while it is 
not so easy to see how a discharge for neg- 
ligent misstatement amounts to discrimina- 
tion within the meaning of Section 8 (a) 
(3), it seems rather clear that such a dis- 
charge does interfere with the right to 
engage in concerted activities. In this differ- 
ence of opinion between the Board and the 
courts it would seem that the Board’s po- 
sition more nearly conforms with the ex- 
press provisions of the act. To permit 
employers to discharge employees whenever 
remarks made in collective-bargaining ses- 
sions or union meetings slip from perfec- 
tion, in either truth or propriety, would be 
to give them a degree of control over such 
activities which the act plainly did not in- 
tend. It may be assumed that T-H intended 
to give employers the right to discipline em- 
ployees who engage in unlawful conduct. 
But pretty plain language ought to be re- 
quired before it is held that employers have 
the right to interfere whenever employees 
engaging in concerted activities lapse only 
into improper conduct. Here, as elsewhere, 
the distinction between impropriety and ille- 
gality ought to be a meaningful one, else we 
may find ourselves approving laws making 
it a penal offense to dislike our neighbors 
or, as in New York City, to exercise what 
would seem the inalienable right of discard- 
ing a cigarette butt on the city streets. 





“Compare Empire Box, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8191, 79 NLRB 1011 
(1948). 

“ Morristown Knitting Mills, 2 CCH Labor 
‘Law Reports (4th Ed.) { 8391, 80 NLRB 731 
(1948). 

48 Smith Victory Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 10,254, 90 NLRB, No. 
283 (1950). 

*® Weisfields, Inc., 2 CCH Labor Law Reports 
(4th Ed.) { 9660, 88 NLRB, No. 122 (1950). 

5° Union Screw Products, 2 CCH Labor Law 
Reports (4th Ed.) { 8071, 78 NLRB 1107 (1948). 


70 


St Maryland Drydock Company v. NLRB, 18 
LABOR CASES { 65,912 (CA-4, 1950). 

52 Bettcher Manufacturing Corperation, 76 
NLRB, No. 83 (1948); N. P. Nelson Iron Works, 
Inc., 2 CCH Labor Law Reports (4th Ed.) 
{ 8392, 80 NLRB 788 (1948). 

582 CCH Labor Law Reports (4th Ed.) § 8052, 
77 NLRB 1058 (1948), enf. den., 17 LABoR CASES 
{| 65,510. 

% 75 NLRB 1169 (1948), enf. den. 17 LABOR 
CASES { 65,571. 

5% Compare Kelco Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8207, 79 NLRB 759 
(1948). 


January, 1951 @ Labor Law Journal 











Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Emphasis on Freedom 


National Security and Individual Freedom 
(Committee for Economic Development Re- 
search Study). Harold D. Lasswell. McGraw- 
Hill Book Company, Inc., 330 West 42nd 
Street, New York 18, New York. 1950. 
259 pages. $3.50. 

As its name implies, this book is a study 
of the relationship between national security 
and individual freedom, a relationship which 
tends to be of inverse ratio. 

“It is apparent,” says Howard B. Myers, 
Research Director of CED, in the foreword, 
“ . . that the economic strength of our 
country is vital to our national security; and 
freedom of the individual as well as a free 
economy have been, and are, pillars of our 
economic strength. 

“This report examines the problems that 
confront us in seeking national security 
without forfeit of the basic values and prin- 
ciples of American life.” 

In defining national security, the author 
first analyzes the state of the world which 
forces us to be prepared “to use force if 
necessary to maintain national independence.” 
“Ours is an epoch of changes profound 
enough to be called revolutionary and of 
sufficient scope to cover the globe. 
These transformations are not likely to 
work themselves out in a year or even a 
decade. Although we. assume that a third 
world war is not inevitable, we also must 
assume that there is little prospect of gen- 
uine peace in the next few years.” 


The national security, he says, is based 
on “military preparedness, an intelligent and 
comprehensive foreign policy, and_ the 
strengthening of our nonmilitary defenses. 
This calls for an active information program 
at home and abroad to strengthen liberty, 
and for the continuation of economic aid to 
peoples struggling to maintain or attain 
democratic freedom.” The great danger lies 
in the effect which the restrictions wnd 
pressures of a security-conscious society 
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have on those basic principles of freedom 
which we are trying to protect throughout 
the world while perhaps undermining at 
home; these principles he names as: civilian 
supremacy, freedom of information, civil 
liberties and a free economy. 


A large part of the book is devoted to 
recommendations as to what citizens (Con- 
gress, the courts, the public, the press) can 
do to maintain these freedoms without 
hindering the security of the nation. We 
cannot be both entirely free and entirely 
secure, says Mr. Lasswell, so it is necessary 
that “a balance be struck between the 
risks to security and the risks to the free 
economy.” 


In the light of a recent statement by Sec- 
retary of Commerce Charles Sawyer that the 
National Production Authority agency in 
the Department;of Commerce will use man- 
datory controls on defense goods because 
voluntary controls had not been working in 
most cases, one of Mr. Lasswell’s recom- 
mendations is very interesting. “In the 
security crisis it is politically tempting to 
resort to controls in the hope of correcting 
a visible evil, such as glaring shortages of 
some materials. The crucial problem is to 
win significant political (public) support for 
a policy of patience in most of these cases. 
In the overwhelming majority of instances 
it is likely that the self-correcting mechan- 
isms of the market will work themselves out 
more quickly and introduce fewer new 
complications than if administrative action 
is. taken.” 


Thus, here is seen the pertinence of the 
problem which the author discusses. Not 
only for its recommendations, which are of 
various degrees of merit, but for its presen- 
tation of a problem which will come more 
and more to the fore under the strain of a 
defense economy, the book is of value. 


The author is a professor of law at Yale 
University; he has had specialized training as 
a politica! scientist and psychologist. This 
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book was written as part of CED’s research 
program, initiated in 1942, to study the chief 
economic factors affecting the maintenance 
of high stable production and employment. 


Unions Do Raise Wages 


Union Wages & Labor’s Earnings. Sidney 
C. Sufrin. Syracuse University Press, 920 
Irving Avenue, Syracuse 10, New York. 
1950. 98 pages. $1. 

“Have unions, over the long pull, been 
effective in raising general wages?’ In 
this economic study of the question, the 
author begins by analyzing the economic 
system, showing that there are three fac- 
tors which affect changes therein; the market, 
the firm or trade union and the government. 
The unions strive to raise real wages on the 
theory that by raising wages income is 
increased and so the economy is stabilized. 
Mr. Sufrin, who says of the American labor 
movement that it has “its proponents, critics, 
historians, commentators, but it has almost 
no theorists,” criticizes the “purchasing 
power” or “consumption function” argument 
from the theorist’s viewpoint. 


“The basic question,” he says, . is 
whether or not public policy based upon the 
purchasing power argument is effec- 
tive in (a) increasing labor’s income, and 
(b) increasing the capital stock so that 
employment and a high standard of living 
for the future are assured.” The answer, 
he says, is that it is not: “The prerequisite 
to increasing the standard of living is the 
creation of more goods and services, and 
the exploitation of more of our resources 
and technology. This in many, probably in 
most instances, involves the accumulation 
and utilization of capital.” An interesting 
point which he adds in this respect is that 
the socialistic economies (e. g., Great Britain 
and Russia) stress investment and restrain 
consumption. : 

“Tt is indeed strange,” says Mr. Sufrin, 
“that the role of consumption as a serious 
and vital regulator of the economy should 
have gained so strong a hold on the minds 
of economists, trade-union leaders, and poli- 
ticians in an era when many of the facts 
seem to point in another direction.” 

From thence, he proceeds to a statistical 
study of the rise of real wages, using graphs 
and charts, and drawing from the arguments 
of such notables as John T. Dunlop, P. H. 
Douglas, D. H. Robertson, A. M. Ross and 
Robert R. Nathan Associates, Inc. 

He concludes that: “In the short run, 
there is not much doubt that unions are 
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successful in raising wages. Indeed, one oi 
the great functions of unions in the short 
run is to act as a stimulus to productivity 
in the form of higher wages for labor. For 
the longer run, however, the statistics show 
that wages are tied to productivity rather 
than to the more commonly held concepts 
of bargaining.” 


The book includes a short analysis of the 
purpose of trade unions and their functions 
in society, and a detailed study of wage 
policy in general and recommendations for 
future wage policy. 


The author, who is Director of the Busi- 
ness and Economic Research Center of Syra- 
cuse University, undertook this study on a 
research grant from the University of Chi- 
cago. He was assisted by Frederick M. 
Garfield, now of the Koppers Company. 


Long Life—A Mixed Blessing 


The Aged and Society. Industrial Relations 
Research Association, 704 South Sixth Street, 
Champaign, Illinois. 1950. 237 pages. $3. 


If greater length of life, so avidly desired 
by the individual, is not to become a curse 
to society, effective accommodations must 
be made for it. That is the point of this 
symposium on the problems of an aging 
population. 

Part I is devoted to stating the material 
of the problem. Three articles show clearly 
the new age distribution in the new so- 
ciety. Henry S. Shryock, Jr., of the Census 
Bureau, says in his contribution, “The 
population of the United States has been 
aging for at least a century and a half. 
The general trend has been similar to 
that in most of the rest of the Western 
cultural sphere, namely in Europe and 
among those people of European descent in 
the British Dominions. Furthermore, there 
are no signs that this process will cease in 
any of these countries in the foreseeable 
future.” More specifically, two other ar- 
ticles treat “The Aged in Industrial So- 
cieties” and “The Aged in Rural Society.” 

The second part of the symposium is con- 
cerned with “Older Workers and. Social 
Patterns.” The functions of the tnions, 
pensions, industry in general and provisions 
other than monetary—these are placed in 
proper perspective for an adequate evalua- 
tion of our social patterns in the treatment 
of problems of the aged. 

In perfect logic, the theme is projected, in 
Part III, into the future. Research has been 
extensive, and promises to increase. The 
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concluding article, “Medical-Social Aspects 
of the Aging Process,” is by J. H. Sheldon, 
of Wolverhampton, England. The article 
reflects a painstaking examination of the 
social and physical disposition of a certain 
segment of England’s aged. A valid impli- 
cation may be drawn that questions and 
answers on the old folks that show up in 
Mr. Sheldon’s figures and charts may well 
be applied to all of the “western culture,” and 
particularly to the United States, where the 
raised standards of living and medical care 
have served to move upward the median age. 


Century of Service 


American Express. Alden Hatch. Double- 
day & Company, Inc., Garden City, New 
York. 1950. 287 pages. $3.50. 

Here is the story of the hundred years of 
service the American Express has given 
the country, written by the biographer of 
General Eisenhower and Franklin Roose- 
velt. Mr. Hatch gives the behind-the-scenes 
stories of the role the company has played 
at significant moments in history—from the 
frontier days of Henry Wells and William 
Fargo, through the Civil War and World 
Wars I and II. Glimpses are given into the 
personalities of all the men who contributed 
to the company’s growth from an idea of 
the seven men gathered about a table in the 
Mansion House in Buffalo in 1850 to the 
great world-wide travel, financial and for- 
eign freight-forwarding organization Ameri- 
can Express is today. The heroes of the 
organization who stayed with their jobs— 
helping tourists back to America, getting 
passage money for them, etc.—through the 
Nazi invasions of Paris and Poland and the 
bombing of Rotterdam are given their due 
here as are the average uniformed repre- 
sentatives of today who find their special 
services sometimes extend to rescuing tour- 
ists from underworld dives and spending 
Christmas day with lonely old ladies in 
London hotels. Mr. Hatch finishes his 
chronology stating that “American Express 
is typical of a world-conscious America. 
Also typical of America is the fact that, as 
American Express moves into its second 
century of service, its eyes are fixed not 
on the past, but on the future.” 


District Directory 


Union List of Legislative Histories. Law 
Library Society of the District of Columbia. 
Miss Miriam C. Vance, 616 Continental 
Building, Washington 5, D. C. 1950. 78 
pages. $1. 
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Covering the legislative history holdings 
of more than thirty major libraries of the 
District of Columbia, this list is an indis- 
pensable tool far the law librarian whose 
clients demand curaulated knowledge and 
short-cuts to answers to their statutory 
problems. 

The result of four years of research by the 
Committee of Law Librarians, the list cum- 
ulates, revises and supplements the lists 
which appeared in the November, 1946 and 
May, 1947 issues of the Law Library Journal. 
It adequately answers the general request 
in Washington libraries for a directory of 
sources of legislative histories, and should 
be useful to those who are looking for the 
intent of Congress as to some fine point of 
law as well as those who seek a general 
history of a particular statute. 


Manual of Legal Citations 


A Practical Manual of Standard Legal 
Citations. Miles O. Price. Oceana Publica- 
tions, 461 West 18th Street, New York 11, 
New York. 1950. 106 pages. $2. 


The subtitle of this book describes it as 
“Rules, Rationale and Examples of Cita- 
tions to Authority for Lawyers, Law Students, 
Teachers and Research Workers.” The 
author is librarian of the Columbia Uni- 
versity Law Library. He says: “I am 
convinced that the good citation, no matter 
what its form, possesses the following ele- 
ments: an abbreviation of recognizable 
meaning, a date, the notation of the court 
deciding a cited case, if not evident on its 
face, and a parallel citation. Too many ab- 
breviations are meaningless out of their 
context.” 

For twenty years, says the author, he has 
witnessed time-wasting frustration on both 
sides of a law library loan desk, and he feels 
that most citations fail because, in trying to 
save time and space (“ten seconds of one, 
a quarter-inch of the other’’), the citers omit 
vital information. 

There is only one standard by which to 
judge whether or not a citation achieves its 
purpose. The purpose is to lead the reader 
to the work cited, and if it does that, with- 
out necessitating recourse to other sources, 
it is a good and successful citation. The 
large area of variation in this field is recog- 
nized. But the author feels that his tabula- 
tions are based on common sense and are 
easily comprehended and remembered. 


Since there is so much variation in the 
form that citations take, it is important to 
know what standards the author used to 
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arrive at the rules he lists. He says: “I 
have carefully analyzed the citation practice 
of some three hundred briefs and as many 
opinions, about evenly divided among Fed- 
eral and State courts and Federal adminis- 
trative agencies, and have examined the out- 
put of some forty different law reviews; and 
the resulting analysis is responsible for what 
I hope and believe to be a statement of good 
standard practice. Whatever emphasis there 
may be is upon the official briefs submitted 
to Federal courts and agencies. The United 
States Government Printing Office Manual of 
Style (1945) has been the arbiter wherever 
pertinent, and any departures from it have 
been noted. 


“Law review practice, as frequently re- 
ferred to in this manual, for practical pur- 
poses means the rules formulated in the 
pioneer citation manual, 4 Uniform System 
of Citation, Form of Citation and Abbrevia- 
tions, a joint publication of the law reviews 
of Columbia, Harvard, Pennsylvania and 
Yale, now in its eighth edition. These rules 
are observed by the great majority of 
American law reviews.” 


The contents of the manual are divided as: 
statutory material, case material, foreign 
law, services, treatises, reports, periodicals, 
page citations and numerals, quotations in 
briefs, indexes to briefs, capitalizations, ab- 
breviations, typography and an index. The 
need for such a book as this is great; but 
the need for its widespread use is even 
greater. 


Worker Efficiency Reports 


Management Reports Nos. 77, 78, 80. 
Research Division, California Personnel 
Management Associatiqn, 442 Flood Build- 
ing, 870 Market Street, San Francisco 2, 
California. 1950. Any single copy, $1. 

All three reports deal with the problem 
of work-force efficiency. In Report No. 77, 
“WorkeForce Effectiveness and Wage Policy,” 
the author, H. M. Douty, regards it from 
the viewpoint of wages—“wages as a tool 
to secure willing and productive effort,” and 
questions whether or not the decreasing 
wage differential between skilled and un- 
skilled workers will effect the number of 
skilled workers of the future. G. T. 
Bowden, author of Report No. 78, “Com- 
pany Experiments in Improving Employee 
Work Effort,” criticizes management’s love 
of solving personnel problems on paper. 
A situation, he says, that “leads us in the 
direction of knowing more and more about 
less and less.” Author Bowden recommends 
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management-initiated interviews as a means 
of educating employees away from support 
of the “Welfare State” and their fatalistic 
philosophies (considering themselves “victims 
of circumstances”). In “Improving Worker 
Performance Through Industrial Relations,” 
A. C. Thornton corroborates Mr. Bowden’s 
emphasis on attitude’s place in work per- 
formance, which, he says, depends to a great 
extent on supervisory attitudes and behavior, 
and he suggests developing improved leader- 
ship among supervisors, as “workers must 
be led—not driven.” 


| Like My Job Because... . 


My Job Contest. Chester E. Evans and 
La Verne N. Laseau. Personnel Psychology 
Monograph No. 1. Personnel Psychology, 
Inc., 1727 Harvard Street, N. W., Washing- 
ton 9, D. C. 1950. 292 pages. Paper bound, 
$2.50; cloth bound, $3.50. 


The editors of the Personnel Psychology 
Monograph Series have chosen for the 
launching of their first publication a new 
attack on a major problem in the personnel 
area. By reproducing in its entirety the Gen- 
eral Motors “My Job Contest” they hope to 
stimulate further research in measurement 
of employee attitudes. The contest—designed 
to improve employee attitudes—accomplished 
this by encouraging employees to think of 
the good things about their jobs and to 
write them down in letter form. In putting 
its observed results into practical use, the 
company has put added emphasis on its 
employee suggestion program, has had a 
content and readability analysis of its plant 
newspapers made and is, in general, stress- 
ing the importance of the human element 
in improving employee relations. 


Tabulated results indicating each General 
Motors division’s standing as to the num- 
ber of times such themes as recreation, man- 
agement, safety, medical facilities, etc., were 
used and commended in the letters were 
sent to each division—showing its standing 
as compared with other divisions. These 
results were studied closely by most divi- 
sions and compared with actual conditions. 
Division reactions and comments on the 
results were in turn studied and it was found 
that the themes could logically be reor- 
ganized into categories covered by the six 
basic principles of the company: “(1)- Put 
the Right People in the Right Places, (2) 
Train Everyone for the Job to be Done, 
(3) Make the Organization a Coordinated 
Team, (4) Supply the Right Tools and the 
Right Conditions, (5) Give Security with 
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Opportunity, Incentive, Recognition, and 
(6) Look Ahead, Plan Ahead .. . for 
More and Better Things.” 


For those who will find such a program 
desirable in their organizations, a complete 
account of the steps leading to the contest, 
how it was conducted, the results tabulated 
and later used, reproductions of letters and 
posters used to stimulate interest, and copies 
of sample letters and discussions of how 
they were broken down into main themes— 
all this information is given in the monograph. 


Unions As Such 


Guidebook to Labor Relations Law. Com- 
merce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 1950. 
301 pages. $3. 


Despite the youth of the field of labor 
relations law, a great complexity of legisla- 
tion, rulings and court decisions has been 
built up in the short time since the federal 
government began enacting laws regulating 
employer-employee relations. 


Labor relations law, as opposed to the 
wider field of labor law, concerns only the 
collective, concerted action of employees 
banded together in unions, the relationships 
between the unions, and the relationships of the 
employer with its employees and with unions. 
This guidebook discusses the various phases 
of these relationships: the scope of the law 
and the administration of the iaw, the rights 
and responsibilities of unions and those of 
the employer, collective bargaining and the 
settlement of disputes. 


The general principles of the law and the 
rules which have grown out of decisions and 
rulings are set forth concisely, yet with 
enough detail for practical use. Chapter 
heads and subtitles state clearly the con- 
tents of each section and a detailed index is 
provided for quick reference. 


California Labor Data 


Union Labor in California, 1949. Division 
of Labor Statistics and Research, State of 
California Department of Industrial Relations, 
San Francisco, California. 1950. 50 pages. 


Useful as a record and measuring stick 
of the development and change in 1949 of 
California’s organized labor is this pamphlet 
put out annually for the past ten years by 
the state’s Division of Labor Statistics and 
Research. Based on an analysis of returns 
made by 2,373 California union locals to the 
Organized Labor Questionnaire issued by 
the division, along with the 1,527 collective 
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bargaining agreements effective in the early 
months of 1949, the study is a contribution 
toward industrial peace in California. 

The analysis shows that ninety per cent 
of the 1,527 agreements granted vacations 
with pay, sixty-six per cent provided pay 
for unworked holidays and nineteen per cent 
made provision for paid sick leave. Tables 
and charts give a breakdown, by area and 
by industry, of the number of agreements 
providing for vacations, holidays, etc. 

Part 2 of the pamphlet is concerned with 
specific characteristics of the locals revealed 
by the questionnaires. Such facts as these— 
that nonmanufacturing industries employed 
more than sixty-nine per cent of the re- 
porting locals, while manufacturing indus- 
tries employed only thirty-one per. cent; that 
there is greater unionization in manufac- 
turing than in nonmanufacturing indus- 
tries; that the construction industry included 
more large locals than any other industry; 
that forty-four per cent of the locals report- 
ing membership by sex~(2,280) had women 
members, and that they represented seven- 
teen per cent of their entire membership; 
and that fourteen per cent of the members 
of the 1,830 locals giving unemployment 
figures were unemployed—are reported in 
this final section. 


Liberty Through Power 


Power and Morals. Martin J. Hillenbrand. 


Morningside 
1949. 


Columbia University Press, 
Heights, New York 27, New York. 
217 pages. $3.25. 


In drawing up a political philosophy 
whereby power can become the servant of 
man rather than his master, author Hillen- 
brand turns to the first principles as ex- 
pressed in the traditional Scholastic theory 
of natural law. Admitting the presumptuous- 
ness of attempting to present a “solution” 
to the problem of power in his book, he 
makes it plain that his project is to present 
a clear idea of what the problem is—an in- 
dispensable condition in any problem solving. 


Though disagreeing with Bertrand Rus- 
sell’s statement that power is the chief de- 
sire of men, he states that it ts a basic 
phenomenon of political and social life as 
human beings are constituted, and gives his 
definition of it as “the ability to produce 
intended effects or effects which may pos- 
sibly be intended.” Chief among the powers 
feared by men (which he designates as 
social, economic and the power of force) is 
the power of force which finds its highest 
power of expression in the state. The think- 
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ing man of today is aware that civilization 
has no means of control over this power of 
force and thus retains none of the senti- 
mental optimism or faith in “inevitable 
progress” so prevalent at the time of World 
War I. He faces with fear the “implica- 
tions”—the book was obviously published 
before July 25 of this year—that such lack 
of control holds. 


Of the two possible ways of controlling 
the power of force, Hillenbrand rejects that 
of the threat, or actual use, of a superior 
force (which presents the problem of con- 
trolling the superior force) and holds that 
the answer lies in a pressure of criteria of 
conduct on possessors of power—‘“Power 
as a trust’”—which criteria must be desired 
and considered necessary by “men of good 
will.” To obtain these criteria it first must 
be established that ideas can influence con- 
duct and institutions (Marx and Zola to the 
contrary). In dismissing the deterministic 
view the author quotes from Leonard 
Woolf's Barbarians at the Gate: 


“It is fashionable today to believe that 
ideas have little or no effect upon the social 
history of human beings, that history is de- 
termined only by violence and by economics. 
This is one of the grossest and strangest 
delusions that have entered the muddled 
brain of that distracted political animal, 
man, and one of the strangest things about 
it is that those who are among the most fer- 
vent propagators of the delusion are also 
those who spend an immense amount of time 
and energy in trying to get political ideas in- 
to the heads of the masses in order that the 
masses may do what the propagators want 
them to do.” 


The only theory that provides both criteria 
and obligation in the political sphere—the 
primary sphere of physical power—is one 
based on a valid system of ethics the ob- 
servance of which is a matter of moral ob- 
ligation, which in turn must be an integral 
part of a general philosophy and the validity 
of the theory depends on the valadity of that 
philosophy. In conjunction with such theory, 
he quickly adds, also necessary to the “good 
society” are the social and economic factors 
—and immediately he proceeds to draw a 
parallel between Cesarism’s bringing loss of 
power to Rome at a time of moral collapse 
and the abuse of power in the twentieth 
century in an era of large-scale abandon- 
ment of ethical standards. 


Mr. Hillenbrand agrees with writers Chris- 
topher Dawson and Ross Hoffman who pic- 
ture totalitarianism as an attempted adjustment 
(though a perverted one) to the constantly 
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growing complexity, disintegration and 
formlessness of modern life. An adjustment, 
he reminds us, that liberal social and po- 
litical theory has failed to meet. The mod- 
ern liberal, he says, espouses “traditional 
Western political and social ideals” and 
proceeds to “deny away every reason for 
accepting them by rejecting the philosophy 
from which they derived.” Liberalism is not 
a “fixed credo”—opinions on its nature 
ranging from Laski’s economic interpreta- 
tion to Dewey’s humanitarian—it is rather 
a climate of opinion and emotion. A more 
structurally consistent basis for values and 
action, therefore, is needed to stop the trend 
toward political amorality characteristic of 
the times. 


The relative merits of positivism, utilitar- 
ianism, pragmatism, contractualism and legal- 
ism are discussed and dismissed as insufficient. 
Legalism, we are told, like politics, must be 
grounded in ethics and its rules must have 
moral sanction. Modern legal theory does 
not “come to grips” with the problem of 
power, prevention of the abuse of which is 
a primary function of law; too much thought 
is given to developing legal formulae and 
none to the inadequacy of legal theory to 
establish an obligation towards the norms of 
law that would ban the abuse of power. Ref- 
erences are made to the various theories, 
principles and schools popular now and in 
the last century. No detailed discussion, 
however, the author evidertly assuming his 
readers have adequate backgrounds in legal 
history. Contemporary legal theory is non- 
creative. This point is illustrated by an 
avowal that today law is depicted “purely in 
terms of. its existent positive self,” with 
sometimes a reluctant admission that a rule 
was “bad, too bad, but nevertheless the 
rule.” Pure pragmatic utility will never be 
enough, he concludes, for the success of the 
international community. Its establishment 
and success will only be possible in terms 
of an ethical theory, when attempts to iso- 
late law from general philosophy and polit- 
ical theory cease. 


The traditional concept of the natural 
law, then, according to the author, is found 
at the end of the search for a valid theory, 
“one which is firmly grounded in a true ap- 
praisal of reality.” Two of the most important 
chapters in the book consist of applications 
of this theory to the great problems of 
power in the physical sphere—the use of 
physical force and the relationship of au- 
thority’s power to individual liberty. 


Conflicting theories on whether violence 
or nonviolence is more effective, more equit- 
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able, more economical and/or more moral— 
those of Gandhi, Huxley, Thoreau, Tolstoy, 
et al., are proffered under his chapter on 
“The Function of Violence.” Some detail is 
given to Gandhi’s Satyagraha movement 
here, along with a warning to those who re- 
gard Aldous Huxley as a kind of purveyor 
of “Hollywood Buddhism” that the basic 
questions he poses and answers in relation 
to power and violence must be considered 
by political scientists. “In an ideal order 
of society,” he states, “there would be no 
need for violence. Each individual would do 
his duty, and the governing of men would 
consist solely in the organization and direc- 
tion of common projects for the general 
welfare. ... We are obviously far from such 
an ideal, and perhaps the best we can hope 
for is a minimization of conflict through the 
observance, by as many individuals as pos- 
sible, of those ethical principles which pro- 
hibit the assertion of selfish interests to the 
detriment of the superior rights of others. 
The greater the triumph of justice and 
charity, the closer we can approach uni- 
versal non-violence. Lacking justice and 
charity, men and governments will continue 
to abuse, and in turn fall prey to, the power 
of violence.” 

According to the traditional Scholastic 
doctrine, the immediate source of legitimate 


political authority is the people forming a 
community who have the right to determine 


what form of government they want. The 
question of just how much liberty is desir- 
able and how much compulsion should be 
exercised by authority is of great importance 
in politico-ethical theory. As the end of 
authority is the common good which is “the 
fullest possible development of every person 
consistent with the fullest possible develop- 
ment of every other person, and hence the 
furtherance of those liberties which are in- 
dispensable to such fullest possible develop- 
ment,” the ultimate resort to authority, 
coercion, should be used to liberate, not 
constrain, 

When a satisfactory relationship is found 
between authority and liberty in all spheres 
of activity the problem of power is solved. 
In an imperfect world, however, the most 
man can hope for is a general tendency, in 
a given period, towards a moral control of 
power and by legitimate national and inter- 
national authority sanctioned by morals. 

Author Hillenbrand concludes: “Abuse of 
power is something men must always fear, 
but power rightly used is the basis of civil- 
ization. Power without morals is the scourge 
of mankind. Power with morals is man- 
kind’s greatest servant.” 


Books ... Articles - 


“When You Build 
a Better Mouse Trap . . .”’ 


Organizing Corporate and Other Business 
Enterprises. Chester Rohrlich. Matthew 
Bender & Company, 109 State Street, Al- 
bany, New York. 1949. 553 pages. $12. 


How to Run a Small Business. J. K. Lasser. 
McGraw-Hill Book Company, 330 West 
42nd Street, New York 18, New York. 1950. 
350 pages. $3.95. 


The purpose of Mr. Rohrlich’s book is 
to present to the lawyer a guide to the many 
legal problems involved in the organization 
of a new business, from the conception of 
the idea through the death of the owner. 
Both the material covered and its treatment 
prevent this from becoming just another 
form book, although some forms are shown. 
It is a check-list book for the attorney, 
raising any number of points he might be 
forced to consider in discussing his client’s 
proposed business venture. Incidentally, it 
would be a good book for the client to read, 
not that he would learn any lawyer’s 
secrets, but for the appreciation he will 
acquire of the scope of the lawyer’s problem 
of advising as to the kind of business, the 
name of the business and a hundred or 
more other problems. 


The book is logically arranged in a se- 
quence carrying the reader through the legal 
problems involyed, first in the protection of 
the promoter’s' idea, then through all the 
steps of all normal business growth to dis- 
solution and liquidation. A very valuable 
part of the book is the appendix. Besides 
containing some basic forms of business 
agreements, this division of the book con- 
tains tables illustrating the comparative tax 
burden incurred where the business is oper- 
ated under various forms of organization. 
The tables are very handy references. For 
the new attorney and the attorney of general 
practice—it is a valuable book. 


The Lasser book is written in a popular 
vein as distinguished from the legal treat- 
ment given Mr. Rohrlich’s book. There is 
no intention to make a comparison of these 
two books here. Each is written with a 
different purpose and each fulfills its pur- 
pose Mr. Rohrlich has written several 
books in the general business legal field 
and Mr. Lasser has several excellent tax 
and tax-accounting books to his credit. 

Of the two authors, Mr. Lasser is the 
better known. Between March 1 and March 
15 of each year, his Hooper-rating must 
rise even higher than Godfrey’s, for at that 
time he is New York City’s number one tax 
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radio personality. Taxes being his forté, his 
many books have in general dealt with fed- 
eral taxes and their impact upon business. 
His book, How To Run a Small Business, 
however, is a practical manual for owners 
of retail stores, small plants, wholesale 
houses and commercial offices, and is not 
confined in subject matter entirely to taxes. 
Such provocative chapters as “How to Build 
for Profits,” “How to Finance Your Busi- 
ness” and “How to Handle Credit and In- 
stallment Sales” show the wide range 
covered. There isn’t a small businessman 
anywhere who can’t help but learn some- 
thing about his own business that he didn’t 
know before reading this book. 


Credit Control over Real Estate 


The Impact of Government on Real Estate 
Finance in the United States. Miles L. Co- 
lean. National Bureau of Economic Re- 
search, Inc., 1819 Broadway, New York 23, 
New York. 1950. 171 pages. $2.50. 


Government control over real estate has 
developed by way of the only means possi- 
ble—that is, through credit control. Recent 
regulations on controls of credit that in- 
cluded real estate serve to emphasize the 
importance of this book. 


This sma‘l volume is one of the studies 
in urban mortgage financing under way at 
the National Bureau of Economic Research 
under the direction of Professor Raymond 
J. Saulnier of Barnard College, Columbia 
University. 


The author traces governmental interven- 
tion in the real estate field from the first era 
of settlement. Then there was continuous 
public as well as private effort to make 
capital available to develop the wilderness, 
and now “practically every source of gov- 
ernmental power has, been invoked” to reg- 
ulate and direct the flow of funds for real 
estate development. 


During World War I, says the author, 
emergency powers affecting real estate ac- 
tivity were invoked to curtail construction, 
to grant priorities in the use of building 
materials and to engage directly in industrial 
and residential building. During the de- 
pression of the thirties the declaration of a 
national emergency gave support to the inno- 
vations of that period. “The ease with which 
such measures as the National Housing Act 
and the United States Housing Act escaped 
serious constitutional challenge, as com- 
pared with the much less novel Land Bank 
Act,” says the author, “indicated the new 
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force which that crisis brought to the inter- 
ventionary process.” 

By broad use of emergency powers during 
World War II, construction, rents, sale 
prices of newly built houses, building ma- 
terials’ prices, construction workers’ wages 
and the prices of certain building operations 
were controlled, the Home Loan Bank 
Board temporarily abolished, and the Na- 
tional Housing Agency created. Some of 
the same powers continued in force after 
the war. They permitted the continuance of 
rent control, the limitation of construction, 
the issuance of priorities and all the activities 
authorized by the Veterans’ Emergency 
Housing Act of 1946. Mr. Colean concludes 
from this that the right to invoke emergency 
power to meet new crises may now be con- 
sidered a settled interventionary principle. 


The federal government has used its power 
to influence lending activity in many ways 
and to accomplish a number of objectives 
not all directly related to credit conditions. 
For instance: 

(1) The credit instrurhent has been used to 
grant privileges to special groups, such as 
tenant farmers, war workers and veterans, 
although in the beginning privileges were 
extended only to borrowers in distress. 
Credit is made available in accordance with 
a measure of need rather than a measure of 
risk, and the terms of credit are such as to 
meet the need. 

(2) Mortgage credit has been used to in- 
fluence the type of tenure, such as the encour- 
agement of the family-operated farm and the 
expansion of individual home ownership. 


(3) The character of the property has 
been subject to influence, such as location, 
planning, design and urban redevelopment. 


(4) Real estate prices are influenced 
through appraisals and limitations on loan 
amount, control over prices veterans are 
permitted to pay and over rents of aided 
apartment house properties. 


(5) Extension of mortgage credit has 
been used to achieve social objectives. 


In its new function, then, credit plays an 
integral part in a general welfare program 
under which government assumes responsi- 
bility for better standards of income, \health 
and shelter. 

In summation, “The problems raised by 
these unresolved conflicts in public policy 
are of immediate and inescapable concern 
to all participants in realty finance whether 
as lenders or borrowers, or as private 
persons, institutions or government agencies. 
So far, there has been little reason to be- 
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lieve that a means for bringing consistency 
into the vast range of governmental im- 
pacts on real estate finance is likely to be 
brought about in the near future.” 


ARTICLES 


Social Position of Unions . . . Although 
union “leaders are socially unacceptable in 
the so-cailed ‘best circles’,” contemporary 
society as a whole has accorded a stature 
to unions which would call upon them to as- 
sume the responsibilities attendant upon 
such a position.——_Witte, “Role of the Unions 
in Contemporary Society,” IJndustrial and 
Labor Relations Review, October, 1950. 


Labor Trial Examiner’s Intermediate Re- 
port . . . The function of such reports as 
delineated by the Attorney General’s Com- 
mittee on Administrative Procedure is set 
forth by Gibson in “The Trial Examiner’s 
Intermediate Report and Its Role in Unfair 
Labor Practice Cases,” George Washington 
Law Review, October, 1950. 


Government at the Fifth Level . . . The 
author advocates world government, and he 
feels that the “people of the United States, 
of all people in the world, should find it 
easy to accept.”—Oliver, “World Govern- 
ment Inevitable,” Temple Law Quarterly, 
July, 1950. 


“Freedom from the Press” . . . Is free- 
dom of the press abundantly realized, is 
the individual as much interested in freedom 
from the press as he is in freedom of the 
press, and what is the relationship of gov- 
ernment, press and individual? For an an- 
swer, see Donnelly, “Government and Free- 
dom of the Press,” Illinois Law Review, 
March-April, 1950. 


Whose Business Is It Anyway? ... 
“Mine,” says the private entrepreneur in 
Russia. “You’re wrong—it’s ours,” say the 
Soviet leaders. The author examines busi- 
ness trends in the past thirty-two years in 
the U. S. S. R.—Hazard, “Soviet Socialism 
and Private Enterprise,” New York Univer- 
sity Law Review, July, 1950. 


United States Supreme Court v. District 
Courts . The problem of whether the 
Supreme Court has limited jurisdiction of 
district courts beyond the requirements of 
the Constitution and the judicial code is dis- 
cussed by Fraser, “Some Problems in Fed- 
eral Question Jurisdiction,” Michigan Law 
Review, November, 1950. 


A Suggestion for the “Hot Idea” Industry 
. . + This article emphasizes the need for 
self-protective devices against fraudulent 


Books . . . Articles 


and spurious claims in the entertainment 
industries, specifically by the originators of 
so-called “hot ideas.” The writer suggests 
that “radio and television stations return 
unexamined the unsolicited ideas that come 
to them, unless a release has been executed.” 
—Warner, “Legal Protection of Program 
Ideas,” Virginia Law Review, April, 1950. 


An American Takes a Close Look at 
Socialism . . . The Director of Research 
ef the Southern States Industrial Council 
paid an eight-week visit to Great Britain. 
For a first-hand report of a socialist gov- 
ernment in operation and its effects upon a 
people’s freedom and economy, read Sen- 
sing, “Britain Under Socialism,” Commercial 
Law Journal, August, 1950, 


Douglas Committee . The January, 
1950 report of the Douglas Committee (Sub- 
committee on Monetary, Credit, and Fiscal 
Policies of the Joint Committee on the Eco- 
nomic Report) is examined by the author.— 
Goldenweiser, “Douglas Committee Report,” 
American Economic Review, June, 1950. 


Rent Freeze . .. It has been claimed 
frequently that the maximum-rent-date me- 
thod of rent control is attractive for its 
simplicity; Mr. Willis discounts this as a 
myth in many situations. — Willis, “Rent 
Control: The Maximum Rent Date Method,” 
University of Pennsylvania Law Ret 
April, 1950. 

Trial Improvement . . The author 
pleads the case of pre-trials. He asserts that 
they help clear crowded court dockets and 
promote the cause of justice. He points out, 
however, the dangers involved in the judge’s 
attempting to force compromises and in the 
pre-trial judge’s also having to conduct the 
formal trial—Laws, “Pre-Trial Procedure— 
A Modern Method of Improving Trials of 
Law Suits,” New York University Law Re- 
view, January, 1950. 


Feet of Clay . . . A brave stand, in the 
face of the overwhelming popular acceptance 
of the writings of Justice Holmes, is taken 
by the author who analyzes the secret of 
Holmes’s popularity today.—- McKinnon, 
“The Secret of Mr. Justice Holmes: An 
Analysis,” American Bar Association Journal, 
April, 1950. 

Social Problems at the State Court Level 
. . . The growing tendencies of state gov- 
ernments to become involved in the solution 
of social problems places new responsibilities 
on state courts and their judges.—Dolan, 
“Social Responsiveness of State Courts,” 
University of Pittsburgh Law Review, Winter, 
1950. 
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Think Before You Speak! Such 
would seem to be the implied advice of a 
British professor, as he discusses defamation, 
touching upon the defense of qualified privi- 
lege —Wade, “Defamation,” Law Quarterly 
Review, July, 1950. 


Dual Federalism Passes . . . American 
federalism has become an instrument for 
achieving peace abroad and for protecting 
the interests of the “common man” on the 
home front. However, in seeking these ob- 
jectives, the instrument itself has been 
“overwhelmed and submerged,” according 
to this article—Corwin, “The Passing of 
Dual Federalism,” Virginia Law Review. 
February, 1950. 


Our Parties’ Responsibility for Lawmak- 
ing . . . Our political parties have failed 


to develop into effective national instru- 
ments of representation. This article indi- 
cates the relationship between the weaknesses 
in the national organization of both major 
parties and the lack of coherence in legis- 
lative program, and suggests the steps that 
major parties might take to increase their 
capacity for national responsibility —Marx, 
“Party Responsibility and Legislative Pro- 
gram,” Columbia Law Review, March, 1950. 


Directed Verdict . . . According to the 
author, the directed verdict is “a useless 
fiction which sometimes causes embarrass- 
ment to the jurors and to the court,” and 
“the final step in its historical development 
is long overdue.”—Blume, “Origin and De- 
velopment of the Directed Verdict,” Mich- 
igan Law Review, March, 1950. 
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A LOOK BACK 


—to January 23, 1890 
On THIS DATE, the United Mine 


Workers of America—today a stalwart, independent bastion 
of labor power—had its lean beginnings. In the years of depres- 
sion and increased mechanization following the Civil War, the 
average yearly wage for miners was $239; this money had less 
value than the ordinary currency of the day because miners 
had to trade in company stores and live in company houses— 
there was no competition to bring down prices. Miners worked 
long hours in unventilated, uninspected mines (the first laws 
demanding inspection and ventilation were passed in 1870). 
They were paid on a piecework basis, receiving no wages for 
posting roofs, bailing water, laying track, etc. 


Tue MINING INDUSTRY’S big 
strike, brought on by wage decreases, took place in 1883. In 
Hocking Valley, Ohio, it raged for two years. The miners 
banded together to form the Amalgamated Association of 
Miners of the United States, but both union and strike were 
unsuccessful. During the strike, however, the miners found a 
friend in W. P. Rend, an operator who stated that he could 
pay the union demands and still make money. When the 
miners got together again, this time to form the National 
Federation of Miners and Mine Laborers, with thirty-five dele- 
gates from ten states, Rend succeeded in convincing some of 
the more progressive operators to make a wage agreement 
covering companies in Ohio, Pennsylvania, Indiana, Illinois, 
Iowa and West Virginia. Collective bargaining practices were 
worked out with the union leaders, and a joint board of arbi- 
tration was established. Meanwhile the Knights of Labor 
waged two successful mining strikes during 1885, a good busi- 
ness year. In 1886, however, the AFL, founded on craft lines 
in opposition to the Knights of Labor, granted a charter to 
the newly formed National Federation of Miners and Mine 
Laborers. The Knights thereupon organized a special miners’ 
assembly to compete. The ensuing struggle for supremacy 
over the miners dragged on and on to a point where it seemed 
that it might be fatal to the labor cause. 

It was not until 1889, however, when several disastrous 
strikes occurred that a serious effort was made to maintain 
peaceful operations. Suspension of work at various intervals 
to prevent overproduction, cutting the working day, creation 
of a defense fund, establishment of uniform strike methods- 
these things had to be accomplished, and they could not be 
accomplished without unity. 


‘ 
SO IN JANUARY of 1890, after only 
a month of deliberation, a compromise agreement was reached, 
whereby instead of a new union a federation of the two old 
unions was formed. The United Mine Workers was born. 


























